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Names and Addresses of Attorneys. 
JOHN D. FLETCHER, Esquire, Fidelity Build- 
ing, Tacoma, Washington; and 
ROBERT E. EVANS, Esquire, Fidelity Building, 
Tacoma, Washington, 
Attorneys for Defendant and Plaintiff in 
Error. 
GOVNOR TEATS, Esquire, Bernice Building, 
Tacoma, Washington; 
HUGO METZLER, Esquire, Bernice Building, 
Tacoma, Washington; and 
LEO TEATS, Esquire, Bernice Building, Tacoma, 
Washington, 
Attorneys for Plaintiff and Defendant in 
Error. 


(Caption. ) 
Praecipe for Transcript. 
To the Clerk of the Above-entitled Court: 

Please prepare transcript of the following papers 
in the above-entitled cause, said transcript to be 
printed according to the rules of the Circuit Court 
of Appeals: 

1. Complaint; 
2. Answer; 
3. Reply; 
4. Deposition of 8. P. Byars; 
5. Supplemental complaint; 
6. Motion to strike supplemental complaint ; 
7. Answer to supplemental complaint; 


8. Defendant’s requested instructions; 
9. Verdict; 
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10. Petition for new trial; order denying petition 

for new trial; 

11. Judgment; 

12. Order granting stay of execution; 

13. Petition for appeal; 

14. Order allowing appeal; 

15. Assignments of error; 

16. Bond on appeal; 

17. Bill of exceptions and order settling same. 

Dated January 29th, 1918. 

FLETCHER & EVANS, 

Attorneys for Defendant and Plaintiff in Error. 

[1*] 


(Caption. ) 
Stipulation [Re Printing Record]. 

It is hereby stipulated between the plaintiff in 
error and the defendant in error in the above-entitled 
eause that the clerk of the above-named court shall 
eliminate, in printing the record sent by the trial 
court to him the following: All captions and verifi- 
cations to all papers, except those to the complaint, 
and in lieu of such omitted caption and: verification 
simply print the word ‘‘caption’’ and the word ‘‘veri- 
fication.’’ Said clerk shall also omit in printing said 
record all file-marks and admissions and proof of 
rev OF SCrvice. 

FLETCHER & EVANS, 
Attorneys for Plaintiff in Error. 
TEATS, METZLER & TEATS, 
Attorneys for Defendant in Error. [2] 


*Page-number appearing at foot of page of original certified Record. 


vs. Lows Godo. 


re) 


In the Umted States Circut Court, District of West- 
ern Washington, Western Division. 


LOUIS GODO, 
Jeliennaieet 
VS. 


CARSTENS PACKING COMPANY, a Corpora- 
tion, 
Defendant. 
Complaint. 
Plaintiff complaining of defendant says: 
li 

That the plaintiff is a citizen of the State of Wash- 
ington, residing at Tacoma, Pierce County. 

That the defendant, Carstens Packing Company, 
is at this time, and always was at all times herein 
mentioned, a corporation, organized and existing 
under the laws of the State of Maine, owning and 
operating a meat packing-house on the tide-flats near 
the city of Tacoma. 

Le 

That on the 27th day of May, 1911, and for some 
time prior thereto, plaintiff was in the employ of the 
defendant as a carpenter or millwright, under the de- 
fendant’s master mechanic, Peter V. Cornils, domg 
such work as ordered by the said master mechanic in 
and about the plant of the defendant company. 

JDe 

That in the construction of the elevator there was 
made and provided in the partition just north of the 
elevator-well a shaft leading from the floor of the 
wool-pulling house out through the different stories, 
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through which the counter-weight [8] of the ele- 
vator was made to run, and that for a long time before 
the accident to the plaintiff the counter-weight was al- 
lowed and permitted to go down through said shaft 
only to the floor, and there was a space below the floor 
and between the floor and the ground, a distance of 
about four feet, which was open, and through which 
the plaintiff and other men would pass when neces- 
sary, in their work about that part of the plant. 
That some time before the accident to the plaintiff, 
the cable or wire rope which was attached to the 
counter-weight broke and was replaced by a new wire 
rope or cable, and in attaching the counter-weight to 
the said cable or wire rope the said defendant care- 
lessly and negligently attached the said weight to the 
said cable or wire rope, so that the said weight 
passed down through the floor and to within about 
five inches of the ground sill, and through the space 
where the plaintiff and other workmen were in the 
habit and were required to pass in their work in that 
part of the plant, so that in case a workman was 
passing through said space, and the counter-weight 
should go down, it would be dangerous to the man, 
in this, that it would catch him and crush him. All 
of which was unknown to the plaintiff at the time of 
the accident, or at all up to the time of being caught 
by said counter-weight, as hereinafter complained of. 
NE 

That on the 27th day of May, 1911, it was neces- 
sary for the plaintiff to go under the building and 
under the ground floor of the wool-pulling house, and 
to pass out under the wharf in order to make certain 
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measurements at that place for the purpose of in- 
stilling a large vat. That the said master mechanic, 
Peter V. Cornils, knowing of the danger to the [4] 
plaintiff in passing through said space where the said 
counter-weight ran, and knowing that the said coun- 
ter-weight would not stop at the floor, as it used to 
do, and knowing that the said counter-weight would 
pass down through the floor and through said space, 
carelessly and negligently failed to warn the plaintiff 
of that danger, and carelessly and negligently or- 
dered and instructed plaintiff under the said build- 
ing, and to go under the wharf to make the said 
measurements, and the plaintiff, in obedience to the 
orders and: directions of the said master mechanic, 
proceeded on his way to and when he had reached 
the said space where the said counter-weight went 
down through the floor, and not knowing that the 
said counter-weight would come down, and not know- 
ing of the dangers awaiting him, and without fault 
on his part, the said counter-weight that was so neg- 
ligently and carelessly constructed, came down 
through the floor, catching the plaintiff on the back, 
at about the clavicles, breaking four ribs at the back, 
at the center of the same and at the stirnum, and 
spraining and bruising the plaintiff’s foot so that the 
plaintiff is maimed and injured for life. 
V; 

That the plaintiff is a carpenter by trade, earning 
and able to earn, before the accident, four dollars 
($4) per day, when working at carpentry, and 
ninety-two dollars ($92.00) per month while working 
as millwright for the defendant company, but the 
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plaintiff has been unable to work at all since the acci- 
dent and will be unable to work for a long time, due 
and owing to the injuries so reccived. 

That the plaintiff was fifty-three years old at the 
time of the accident, and that he has suffered intense 
[5] pain and mental anguish from the injuries so 
received. 

That plaintiff is damaged by reason of the injuries 
so received through the negligence of the said de- 
fendant in the sum of Five Thousand Dollars 
($5,000.00). 

WHEREFORE plaintiff pravs judgment against 
the defendant in the sum of Five Thousand Dollars 
($5,000.00), together with costs and disbursements 
herein. 

TEATS, METZLER & TEATS, 
Attorneys for Plaintiff. 
State of Washington, 
County of Pierce,—ss. 

Louis Godo, being first duly sworn on oath, deposes 
and says: That he is the plaintiff in the above- 
entitled cause, and that he has read the foregoing 
complaint, and that all the matters and things therein 
are true. 


LOUIS GODO. 
Subseribed and sworn to before me this 10 day of 
Aug., 1911, 
[ Notarial Seal] HUGO METZLER, 


Notary Public in and for the State of Washington, 
Residing at Tacoma. 


vs. Lows Godo. 7h 


[Endorsed]: ‘‘ Filed U. S. Circuit Court, Western 
District of Washington. Aug. 11, 1911. Saml. D. 
Bridges, Clerk.’’ [6] 


(Caption. ) 
Answer. 
Defendant answering plaintiff’s complaint says: 
I. 


It admits the allegations contained in paragraph 

I of plaintiff’s complaint. 
II. 

Tt admits the allegations contained in paragraph 

II of plaintiff’s complaint. 
ITT. 

Answering the allegations contained in paragraph 
TIT of said complaint, it admits that just north of 
the elevator-well in the wool-pulling house is a shaft 
through which the counter-weight of the elevator 
operation between tongued uprights up and down 
which said counter-weight runs. It denies that said 
counter-weight at any time only operated to the 
floor of the wool-pulling house, but alleges the fact 
to be that the same, prior to about one year from 
this date, operated below the floor for a distance of 
about three to four feet, leaving a small space be- 
tween it when down and the mud below, the tongued 
uprights, however, up and down which said counter- 
weight operated, extending all the way down to the 
mud. It denies that the distance between the floor 
of the building and the ground or mud below is only 
about four feet, and alleges the fact to be that such 
distance was about seven feet; in other words, the 
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floor of the building was about seven feet high above 
the ground or mud. It denies that the plaintiff or 
other [7] men or anyone passed on the ground or 
mud under said counter-weight, or through the space 
below said counter-weight, and denies that there was 
at any time or at all any necessity, occasion or duty 
for the plaintiff or anyone else to pass under such 
counter-weight or through the space below the same. 
It denies that the wire, rope or cable attached to the 
counter-weight was repaired or renewed, and alleges 
the fact to be that said cable, about a year prior to 
this date, broke near the weight, and that it was then 
readjusted by simply taking one wind from around 
the drum and reattaching the same to the counter- 
weight, thus lengthening the same about three feet, 
and when thus lengthened it extended a little nearer 
to the ground or mud than formerly, and in this 
condition the same has ever since been and still is 
being operated. It denies that there was any care- 
lessness or negligence whatsoever in attaching or 
readjusting said cable to said counter-weight, and 
alleges that the same was carefully and properly at- 
tached and readjusted and done in the usual and 
obvious manner as a part of the operations of said 
elevator. It denies that the space through which 
said counter-weight operates was a passageway or 
any other way of travel or passage, and denies that 
the plaintiff or other workmen or anyone were ever 
in the habit or ever required to pass through said 
space, or that there was ever any occasion for their 
so doing, and denies that anyone at any time ever 
passed through said space or that there was at any 
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time any work requiring anyone whatsoever to pass 
through the same. It denies that the plaintiff did 
not have knowledge of the matters and things charged 
and alleged in paragraph ITI of his complaint, but 
alleges that at all times [8] the plaintiff had full 
and complete knowledge of all the matters and things 
charged: and alleged in said paragraph. And: plain- 
tiff specifically denies each and every allegation, mat- 
ter and thing contained and set forth in paragraph 
III of plaintiff’s complaint, except as in this para- 
graph admitted. 
IV. 

Answering the allegations contained in paragraph 
IV of plaintiff’s complaint, it denies that on the 27th 
day of May, 1911, it was necessary for the plaintiff 
to go under the building or under the ground floor 
of the wool-pulling house, or to pass out under the 
wharf, and denies that at said time there was any 
work for the plaintiff to do either under said build- 
ing or under said wharf, or that there was any occa- 
sion or reason for plaintiff to go under either of 
the same, and denies that at said time or at any 
other time it was necessary for the plaintiff to go 
under the wharf, and denies that the plaintiff could 
go under the wharf from under said building, and 
denies that there was any way to get under the 
wharf from under the building, and denies that there 
were any measurements for the plaintiff or anyone 
to make from under said wharf, and alleges the fact 
to be that the vat was to be let into the wharf out- 
side of and adjoining the building, and not under it, 
and the measurements were to be made therefor 
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and could only be made therefor from outside of the 
building, and above the wharf, and not under the 
building or wharf. It denies that Peter V. Cornils 
or anyone had any knowledge that the plaintiff had 
any thought or idea of going under said house or 
through said space through which the counter-weight 
operated, but on the contrary, said Cornils knew 
that the work to be done by plaintiff was on the 
wharf outside of and [9] adjoining said building, 
and knew that the work could not be done by going 
under said building, all of which plaintiff hkewise 
knew or by the least thought or observation should 
have known. It denies that there was any reason 
or occasion to give the plaintiff any warning regard- 
ing the things complained of. It denies that said 
Cornils or anyone ordered, directed or instructed 
the plaintiff under said building or under the wharf, 
or to go under either of the same or to make the 
measurements for said vat in any way or manner 
other than measuring the space for the same in the 
open air and adjoining said building and outside of 
the same, and on top of the wharf, and denies that 
anyone knew or had any information or thought 
that the plaintiff intended or expected to go under 
said building or to attempt to go under said wharf, 
and denies that plaintiff, in domg the things that he 
alleges he did do in going under said building and 
attempting to pass through the space within which 
said counter-weight operated, was acting under the 
orders, instructions or directions of said Cornils or 
anyone, and alleges that if plaintiff did do or attempt 
to do the things that he alleges, that the same were 
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contrary to the orders, directions and instructions 
given him, and the same were done by him upon his 
own volition. It denies that plaintiff did not then 
or for many months prior know that said counter- 
weight came practically down to the ground or mud, 
and denies that plaintiff was not fully acquainted 
with the dangers of attempting to pass under said 
counter-weight, and denies that plaintiff’s attempted 
passing beneath said counter-weight was without 
fault on his part, and denies that said counter-weight 
was carelessly or negligently constructed, or con- 
structed in any way or manner [10] other than in 
the usual, customary and obvious manner of con- 
struction. It denies that it has any knowledge or 
information sufficient to form a belicf as to whether 
or not plaintiff attempted to pass beneath said coun- 
ter-weight or as to whether or not said counter- 
weight caught plaintiff on the back, or otherwise, or 
at all, or whether or not the same caused plaintiff 
the injuries complained of or at all; it, however, ad- 
mits that plaintiff, at the time in question, suffered 
an injury, but in a way and manner unknown to the 
defendant, and denies that the plaintiff is maimed 
and injured for life or maimed and injured in any 
other way or manner than in a slight degree, 

Except as to the matters in paragraph IV of plain- 
tiff’s complaint either admitted by defendant or de- 
nied on information and belief, defendant denies 
specifically each and every allegation, matter and 
thing contained and set forth in paragraph IV of 
plaintiff’s complaint. 
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Answering the allegations contained in paragraph 
V, the defendant admits that plaintiff is a carpenter 
by trade, able to earn the sum of $92.00 per month, 
and is fifty-two years of age, but specifically denies 
each and every other allegation, matter and thing 
contained and set forth in said paragraph. [11] 

FOR A FIRST AFFIRMATIVE DEFENSE, de- 
fendant alleges as follows: 

That whatever injuries plaintiff received were oc- 
casioned to him by his own negligence, and without 
negligence on the part of the defendant. 

That plaintiff is a carpenter of long experience; 
had been working in defendant’s plant for many 
years, and assisted in constructing the wharf re- 
ferred to in his complaint. That the wharf is built 
over the mud on the tide-flats and about four feet 
high from it. That the wool-pulling house referred 
to in plaintiff’s complaint is built over the wharf 
and about three feet above it. That the wharf ex- 
tends just under the building, leaving an open space 
under the building of above seven feet from the floor 
of the building down to the mud. That the counter- 
weight referred to in plaintiff’s complaint operates 
near the side of the building, running on two tongued 
uprights, which extend from the mud up through the 
building, leaving a space of about four feet between 
said uprights. That on each side of these uprights 
is a space of about fourteen inches wide, extending 
from the mud up to the floor of the building; that 
beyond the counter-weights the space under the en- 
tire building is open, the building being about seven 
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feet high above the mud, and all of this space, ex- 
cept that in which the counter-weight operates, is 
open and accessible to anyone going under the build- 
ing. 

That the counter-weight operates up and down in 
its fixed space and between the tongued uprights 
which run from the ground up through the building. 
That the side of the building where the vat alleged 
in plaintiff’s complaint was to be placed, the same 
to be outside of the building and let [12] down 
into the wharf, extends to the mudsills below, and 
there is no opening from under the building to un- 
der the wharf, and it was and is impossible for 
anyone to go under the wharf, from under the build- 
ing. 

That about one year prior hereto, the cable at- 
tached to the counter-weight broke near the weight, 
and the same was then readjusted by taking a wind 
of the cable from around the drum and reattaching 
the eable to the counter-weight, thus lengthening the 
cable to a slight extent, approximately three feet, 
and allowing the weight to reach near the mud when 
the elevator was at the top of the building, and the 
same has been so operated ever since, and approxi- 
mately a year prior hereto. That for many years 
prior to said last-mentioned time said counter- 
weight came to about three feet above the mud and 
about four feet below the floor of the building, but 
the tongued uprights up and down which the coun- 
ter-weight travels have always extended to the mud, 
and said counter-weight has always operated up and 
down this fixed space. 
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That for several days just prior to plaintiff’s in- 
jury he had been working near said counter-weight 
under the building, and had full knowledge of the 
operations of said counter-weight, and full knowl- 
edge of the conditions under said building, and full 
knowledge of al] the matters and things hereinabove 
in this defense alleged. 

That prior to the date of plaintiff’s injury plain- 
tiff had completed his work under said building, and 
that on that dav plaintiff was directed by Peter V. 
Cornils, acting for defendant, to make certain meas- 
urements of a vat to be let into the wharf outside 
of and adjoining said building, and to measure the 
same from the outside of the building and [13] 
along the top of the wharf, and to tear up a plank 
in the wharf in order to find the supporting timber 
below to which the measurements was to extend. 
That defendant or anyone had no idea or thought 
that plaintiff would attempt to make such measure- 
ment by going under the building and thence under 
the wharf. That it was and is impossible to get 
under the wharf from under the building, or in any 
other way, or to make said measurements in that 
manner. 

That unknown to the defendant plaintiff, after re- 
ceiving directions to make said measurements as 
aforesaid, for some reason of his own, and entirely 
voluntarily and without any order or direction so to 
do, or any reason, necessity or occasion so to do, 
went under said building, but for what purpose de- 
fendant does not know, and in some manner received 
the mjury he complained of, but how and in what 
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manner defendant has no knowledge, but alleges 
that the same was not received in any work or em- 
ployment of plaintiff. 

That on each side of the space in which said coun- 
ter-weight operates under said building there is a 
space of about seven feet high and fourteen inches 
wide, through which plaintiff or anyone could, if 
occasion required it, pass with safety. That beyond 
said counter-weight, the entire space under said 
building, about seven feet high, is entirely open, 
anywhere, in which plaintiff or anyone, if occasion 
required it could pass in absolute safety. That there 
was at the time of plaintiff’s injury and at all times 
during the daylight, a good light under said building 
as the sides of said building are open for about three 
feet above the wharf, and all said space under said 
building, and said counter-weight have good light 
for the same and the same are open and obvious to 
anyone under said building. [14] 

That by reason of the matters and things herein- 
above in this defense set forth, the plaintiff, if he was 
injured as he claims he was by attempting to pass 
under said counter-weight, received his injury 
through his own fault and negligence, and without 
any fault or negligence on the part of the defend- 
ant. 

FOR A SECOND AFFIRMATIVE DEFENSE 
defendant alleges: 

That all of the conditions and surroundings under 
said building alleged in plaintiff’s complaint and the 
operations of said counter-weight were and are open 
and obvious, and are the usual and customary condi- 
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tions, surroundings, operations and constructions; 
that there were and are no latent or concealed de- 
fects or dangers; that all such surroundings, opera- 
tions, dangers and risk of injury were and are open 
and known to the plaintiff at the time of his injury, 
and for many months prior thereto, and whatever 
dangers or risks of injury there were, the same were 
only such as are necessary and usual in such con- 
struction and operation, and were at all times un- 
derstood and assumed by the plaintiff, and whatever 
injury there was occasioned to him was occasioned 
to him through dangers and risks of injury known 
to and assumed by him. 

WHEREFORE defendant having fully answered 
plaintiff’s complaint, prays that plaintiff take noth- 
ing by this action, but that the same be dismissed 
and that the defendant recover judgment against the 
plaintiff for its costs and disbursements herein. 

FLETCHER & EVANS, 
Attorneys for Defendant. 
Office & P. O. Address: 909 Fidelity Bldg., Tacoma, 
Pierce County, Wash. 
(Verification.) [15] 
(Caption. ) 
Reply. 

Now comes the above-named plaintiff and replying 
to the affirmative defenses set forth in defendant’s 
answer says: 

IL. 

That the plaintiff denies each and every allega- 

tion set forth in the first affirmative defense in de- 
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fendant’s answer inconsistent with the allegations 
of the plaintiff’s complaint. 
{f. 

That the plaintiff denies each and every allegation 
set forth in the second affirmative defense in defend- 
ant’s answer inconsistent with the allegations of the 
plaintiff’s complaint. 

TEATS, METZLER & TEATS, 
Attorneys for Plaintiff. 
(Verification.) [16] 


ee 


(Caption. ) 
Deposition of S. P. Byars, a Witness on the Part of 
the Plaintiff. 


THIS IS TO CERTIFY that on the 10th day of 
October, 1912, there appeared before me, Leo Teats, 
a notary public in and for the State of Washington, 
at 510 Bernice Bldg., Tacoma, at the hour of 2 o’clock 
P. M. of said day, Hugo Metzler, one of the attor- 
neys for the plaintiff herein, and John Fletcher, one 
of the defendant attorneys, for the purpose of tak- 
ing the deposition of S. P. Byars, who is at the pres- 
ent time in Tacoma, Washington, and about to leave 
the State. Said deposition being taken in the 
above-entitled cause pursuant to a stipulation duly 
entered into by the attorneys for the respective par- 
ties herein. The original stipulation being on file 
with the clerk of the above-entitled court. That at 
the hour of 2 o’clock P. M. this 10th day of October, 
1912, S. P. Byars was sworn by me under oath to 
tell the truth, the whole truth and nothing but the 
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(Deposition of 8. P. Byars.) 
truth, and the taking of said deposition was com- 
meneed and proceeded to the close without adjourn- 
ment as follows: [17] 

S. P. BYARS, witness on the part of the plain- 
tiff, being first sworn, testifies as follows: 


Direct Examination. 

(By Mr. METZLER.) 

Q. What is your name? A. 8S. P. Byars. 

Q. Where do you live? 

A. 1102 No. Prospect Street. 

Q@. Are you expecting to leave the State of Wash- 
ington? A. Yes. 

Q. Where are you going? 

A. Edmonton, Alberta. 

Q. You expect to be gone throughout this month 
and next? A. Yes, sir, that time and longer. 

Q. Are you familar with the counter-weight that 
operated the elevator? A. Yes. 

(. The one where Mr. Godo was injured? 

A. Yes. 

Q. Did you assist in repairing the counter-weight 
cable prior to the time Godo was injured ? 

A. Yes. 

Q. Do you know when Godo was injured? 

A. I know the time but I can’t recall the date. 

Q. How long before Godo was injured did you re- 
pair the cable? A. It was six or eight days. 

@. After you had repaired the cable, did you notice 
how far the counter-weight stopped above the 
ground and mud? BN, SUG: 

(). How much space was there between the ground 
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(Deposition of S. P. Byars.) 
and the counter-weight when the counter-weight 
was clear down after you made the repair? 

A. I would say five or six inches. [18] 

Q. What position did you hold there at the time 
of repairing the cable? 
. Twas millwright at that time. 
. Under whose orders did you repair the cable? 
Mr. Cornils’. 
What position did Cornils hold at that time? 
He was master mechanic. 
Do you know what position Godo had? 
. Carpenter. 
Under whose orders was Godo working? 
. That I couldn’t say. 
. Was Mr. Cornils present when you made the 
repair on the cable? Ae NG 

Q. Did you consult him as to what alterations you 
were making? A. Yes. 

Q. Did you take off one of the winds from the 
drum? A. Yes. 

Q. Did Mr. Cornils know the method in which you 
repaired the cable? A. Yes. 


OPOrOropPo>p 


Cross-examination. 

(By Mr. FLETCHER.) 

Q. There wasn’t anything the matter with the 
cable or counter-weight, except the cable broke? 

A. That’s all. 

Q. Where was this break relative to the place 
where the cable was attached to the counter-weight? 

A. Direct, next the counter-weight. 

A. There is an eye-bolt in the counter-weight and 
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cable is fastened in the eye-bolt and it broke right 
in the eye-bolt. 

Q. And the repairs you speak of consisted in tak- 
ing a wind of the cable from around the drum and 
reattaching the cable to the eye-bolt? [19] 

A. Yes. 

Q. You think this was about six or eight days be- 
fore Godo was hurt? A. Yes. 

Q. Have you anything by which you can fix that 
time ? A. Nothing except memory. 

Q. How long were you fixing the counter-weight ? 
. I think a little over a day. 

. Who told you to fix it? A. Mr. Cornil. 

. Who, if anybody, assisted you? 

. Yes, Mr. McArthur. 

. Where is Mr. McArthur now? 

. That I couldn’t tell. 

. Can you give me his first name and where he 
lives? 

A. T couldn’t tell you the number of his house, but 
he lives in McKinley Park. His first name is Bill. 

Q. Is he also a millwright? 

A. He was at that time. 

Q. Where did you go in fixing the counter-weight, 
you and McArthur? 

A. He went down on the ground where the counter- 
weight was. 

Q. Was the counter-weight still in the groove up 
and down which it operated? 

A. I think about two and the rest were sunk in the 
ground. 
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(Deposition of 8. P. Byars.) 

@. Where was Louis Godo when you were fixing 
the counter-weight ? A. That I couldn’t say. 

Q. Do you know whether or not he knew that you 
had fixed the counter-weight ? 

A. Yes, he knew that I was working at it. 

Q. Did you ever see Godo under the building near 
where the counter-weight operated? [20] 

A. You mean at any time? 

Q. Yes. A. Yes. 

@. How many times? A. I could not say. 

Q. More than once? A. Yes. 

@. Do you recollect when was the last time before 
he got hurt seeing him or knowing that he was under 
the building ? 

A. Tam sure it was two years before this time. 

Q. How long before Godo got hurt were you work- 
ing for the defendant? A. About six years. 

. You are not working for defendant now? 

No. 

. When did you leave the defendant’s employ ? 

. Sometime last February. 

. Why was it you left the defendant’s employ ? 

. It was more on account of my partner than 
anything else. 

Q. Who is the partner you refer to? 

A. McArthur. 

Q. The fact is, you were discharged by the defend- 
ant? 

A. No, I don’t think so... I think I quit myself. 

Q. Why is it you think you quit yourself and were 
not discharged ? 
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A. I quit because my partner was discharged and I 
was sympathy for him. 

Q. Isn’t it a fact that you and your partner got 
drunk and Mr. Cornil fired your partner on that ac- 
count ? A. No, it is not a fact that I got drunk. 

Q. How about your partner? 

A. He was not drunk either; both drinking some, 
but not drunk. [21] 

Q. Where were you when Godo got hurt? 

A. I think I was in the main building; that would 
be the killing-house. 

Q. Did you assist Godo after he was hurt? 

A. Nothing more; only I think I helped putting 
him in the ambulance. 


Redirect Examination. 
(By HUGO METZLER.) 

Q. How much of the original cable was destroyed 
when you made the repair? That is, about how 
many inches in length? 

A. I would judge about 10 or 12 inches. 

S. P. BYARS. 

(Verification.) [22] 


a as 


(Caption. ) 
Supplemental Complaint. 

And now comes the plaintiff, Louis Godo, and after 
first having obtained permission of the Court to file 
this, his supplemental complaint herein, states: 

T. 


That the original complaint herein was drawn on 
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or about the 10th day of August, 1911. That the 
plaintiff was injured on the 27th day of May, 1911, 
and while seriously injured as set forth in his com- 
plaint and maimed and injured for life, the plaintiff 
herein did not believe but that in the course of a year 
he would be able to do some sort of light work. That 
at the time of making and filing his original com- 
plaint herein, the plaintiff herein was suffering from 
injuries to his back in the lumbar regions, but the 
plaintiff herein was in hopes and thought and be- 
lieved that the injury to his back was not so perma- 
nent as to totally disable him from work, but at this 
time the plaintiff alleges and says to the Court that 
fifteen (15) months have elapsed since the making 
and filing of his complaint. That the plaintiff at this 
time is in no better condition than he was at the time 
of the filing of his complaint. 
II. 

That the injury to his foot and back are such that 
the plaintiff has been unable to work at all since the 
accident except on two (2) certain occasions, which 
the plaintiff undertook to work at light work, but 
which the plaintiff at each occasion was required and 
compelled to cease work and due and owing to his in- 
juries and his physical condition resulting from 
[23] the injuries received at the accident as set 
forth in the plaintiff’s complaint. 

Tif. 

That the injury so received the plaintiff now states 
to be permanent to such an extent that the plaintiff 
will not be able to work at his trade at all for the 
balance of his lifetime. That the plaintiff is dam- 


24 Carstens Packing Company 


aged by reason of the injuries so received through 
the negligence of the defendant in the sum of Ten 
Thousand ($10,000.00) Dollars. 

WHEREFORE, plaintiff prays judgment against 
the defendant in the sum of! Ten Thousand ($10,- 
000.00) Dollars, together with his costs and disburse- 
ments herein. 

THATS, METZLER & TEATS, 
Attorneys for Plaintiff. 
(Verification.) [24] 


( Caption.) 
Motion to Strike Supplemental Complaint. 

Comes now the defendant by its attorneys, Fletcher 
& Evans, and moves the Court for an order striking 
from the files herein the supplemental complaint filed 
on this date, for the following reasons: 

First: It moves to strike the first and second para- 
graphs thereof because the same are merely argu- 
mentative and a pleading of evidence. 

Second: For the reason that said complaint is not 
in proper form, and amendment should be by 
amended complaint. 

Third: That the application for leave to amend 
was not made until the calling of this case for trial. 
That the supplemental complaint sets out an addition 
and further injury than the original complaint, of 
which defendant was not advised when it answered 
herein and prepared its defense. 

HLETCHER & EVANS, 
Attorneys for Defendant. [25] 
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(Caption. ) 
Answer to Supplemental Complaint. 

Comes now the defendant and for answer to the 
supplemental complaint filed’ herein, and without 
waiving its objections thereto and motion to strike 
the same, alleges and says: 

le 

Referring to paragraph I of said supplemental 
complaint, defendant has no knowledge or informa- 
tion sufficient to form a belief as to the same, and 
therefore denies the same. 

TL. 

Defendant denies the allegations contained in 
paragraphs II and III of said supplemental com- 
plaint. 

FLETCHER & EVANS, 
Attorneys for Defendant. 
(Verification.) [26] 


(Caption. ) 
Defendant’s Requests for Instructions. 

You are instructed to return a verdict in this cause 
in favor of the defendant. 

If the instruction for directed verdict in favor of 
defendant is refused, then defendant, saving an ex- 
ception to such refusal and without waiving the same, 
requests the Court to instruct the jury as follows: 

No. 1. 

In this case the plaintiff seeks to recover damages 
against the defendant. Plaintiff claims that defend- 
ant failed to perform its duty to him on account of 
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which he received an injury. 

He bases his right to a recovery on the ground that 
the defendant had allowed the caunter-weight to the 
elevator formerly to stop at the floor of the building, 
but that some time before the day of his injury a 
new cable was attached to the counter-weight which 
allowed the counter-weight to pass below the floor of 
the building down to about five inches of the ground. 
That from the floor of the building to the ground was 
a space of about four feet in height; that the work- 
men in defendant’s employ were in the habit and in 
the performance of their work were required to pass 
under this counter-weight; that he did not know of 
the change in regard to the counter-weight coming 
down near to the ground. 

That on May 27, 1911, it was necessary for him to 
go under the building in order to get under the wharf 
to make measurements for a vat. That Mr. Cornils 
was his boss and knew of the danger in passing under 
the counter-weight and [27] knew of the change 
in the operation of the counter-weight but did not 
warn him, but, on the contrary, ordered and in- 
structed him to go under the building and thence 
under the wharf to make the measurements, and that 
he in obedience to such order went under the build- 
ing, and as he was passing under the counter-weight 
it came down and caught him producing his injury. 

There is no evidence that the elevator or the coun- 
ter-weight were in themselves defective or improp- 
erly operated, or that it was wrong in itself to have 
the counter-weight come down to the ground. The 
charge is that it did not formerly come below the 
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floor, and that some time before plaintiff’s injury it 
was changed and allowed to do so. That under the 
counter-weight was a passageway for the workmen 
and that at the time of his injury he was specifically 
ordered by his boss, whom he claims knew of the 
change in the operation of the counter-weight, to go 
under the building without telling him of this change, 
and that in the performance of his duties he went 
under the counter-weight in ignorance of the change 
and was hurt. 

The defendant has answered, and for its defense 
states that the counter-weight operated along 
tongued uprights which extended all the way to the 
ground and up through the building. That this 
building is built over the tide-flats and about three 
feet above the wharf; that the wharf is about four 
feet above the ground and extends just under the 
building, leaving an open space of about seven feet 
from the ground to the floor of the building. That 
the space between which the counter-weight operates, 
is about four feet wide, and is near the side of the 
building. That [28] on each side of it isa small 
space about fourteen inches wide. That all the rest 
of the space under the building is open and safe for 
one to walk about, and about seven feet high above 
the ground. That prior to an accident, about the 21 
day of January, 1911, the cable on the counter-weight 
allowed the counter-weight to come to about four feet 
below the floor of the building, or about three feet 
from the ground. That about that time the cable 
broke near the counter-weight ; that wind of the cable 
was taken from around the drum and reattached to 


28 Carstens Packing Company 


the counter-weight which lengthened the cable about 
three feet so that from that time the counter-weight 
eame down when the elevator went to the top, to 
almost the ground. That this was the condition at 
all times from then until plaintiff was injured. 

Defendant further claims that plaintiff is an ex- 
perienced carpenter and had been in its employ for 
many years, and helped build the wharf in question. 
That the side of the building where the vat was to 
be placed extends all the way down to the mudsill, 
and there was no way to get under this part of the 
wharf by going under the building. That for some 
days before plaintiff’s injury he had worked under 
the building near the counter-weight, and knew 
where it was located and how it operated, and knew 
that all the space under the building except where 
the counter-weight came down, and the two small 
spaces on each side was open, so that one could go in 
safety wherever he pleased under the building, ex- 
‘cept under the counter-weight. 

Before the day of plaintiff’s injury he had finished 
his work under the building and there was no occa- 
sion or duty requiring him to then go under the build- 
ing. Thaton [29] the day in question defendant 
wanted a vat let into the wharf just outside of and 
adjoining the building, and wanted the space meas- 
‘ured for a vat, and Mr. Cornils directed the plaintiff 
to make these measurements and took him to the 
‘place outside of the building where the measurements 
‘were to be made, and directed him to tear up the 
plank in the wharf in order to find the supporting 
timber to which the measurement was to be made. 
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That plaintiff had no duty or occasion to then go 
under the building, and that the defendant or its 
employees did not know that plaintiff intended to 
go under the building, and without defendant’s 
knowledge or the knowledge of its employees the 
plaintiff, for some reason of his own, went under the 
building and received an injury in some manner un- 
known to the defendant. 

That on each side of the counter-weight is an open 
space of seven feet high and fifteen inches wide; that 
other than this space and the counter-weight space 
the entire underpart of the building is open and safe 
for walking about in and about seven feet high from 
the ground. That the building is about three feet 
above the wharf and the wharf extends just under 
the side and end of the building, leaving the space 
under the building with light sufficient for anyone 
to see and observe the conditions under the build- 
ing, and to see and observe the counter-weight space, 
and the other spaces, and that if plaintiff was 
injured by the counter-weight coming down upon 
him, it was, for these reasons, his own and not the 
defendant’s fault. 

The defendant also claims that the conditions and 
surroundings under the building and the space in 
which the counter-weight operated were all open 
and observable, and were [80] the usual and 
customary conditions, construction and operation; 
that there were no hidden dangers; that plaintiff 
knew, or by the use of his eyes and faculties could 
have known, of the conditions and the operations of 
the counter-weight and of the dangers of passing 
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under the counter-weight, and that these open and 
apparent conditions and operations and dangers 
were assumed by the plaintiff when he entered de- 
fendant’s employ, and for that reason he cannot 
hold the defendant responsible for his injury. 

No, 2. 

If an emplovee gets injured while doing something 
his duty does not require him to do, and he has no 
order to do, and the same is not done in the perform- 
ance of his required employment, he has no right to 
hold his employer responsible for his injury, and if 
in this case the plaintiff had no occasion to go under 
the building and was not directed to go under the 
building, and his employment at that time did not 
require him to go under the building, then he can- 
not recover in this action, and your verdict must be 
for the defendant. [31] 

INGE. 

If you find that the construction under the build- 
ing and the operations of the counter-weight were 
the usual constructions and operations, and the same 
were all open and obvious, then though the plain- 
tiff had some duty requiring him to go under the 
building, and those directing him did not warn him 
of the operations of the counter-weight, still if he 
knew the conditions and the operations of the 
counter-weight, or if the same were open and ap- 
parent so that they were observable to ordinarily 
careful persons, then the plaintiff could not recover, 
for the law does not require an employer to warn an 
employee of conditions, operations or dangers when 
the same are known to the employee or can, by 
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ordinary use of his eyes and faculties be observed 
by him. [82] 
No. 4. 

If you find that the space under the building was 
open and afforded safe passage, except the space 
occupied by the counter-weight, and though you 
should find that the plaintiff’s duty required him to 
go under the building, yet if you further find that, 
for some reason of his own, he went under the 
counter-weight knowing that it was above him or by 
the use of his eyes could have known that it was 
above him, instead of his using the open space under 
the building which afforded safe passage, he cannot 
hold the defendant responsible for his voluntarily 
using the unsafe way. [33] 

No. 5. 

An employer, when he has in his employ a man 
of experience and mature judgment, does not have 
to warn or instruct such employee about the usual 
operations of a factory, or open and ordinary 
dangers attendant upon such operations, when the 
same are open and obvious to such employee. [Tor 
it is presumed that an employee of experience and 
mature judgment will observe these things for him- 
self, and as a matter of law in doing his work he is 
held to assume these ordinary and usual risks and 
dangers, and if he receives an injury from operations 
that are usual, customary, open and obvious, he can- 
not complain, and if in this case the operations of 
the counter-weight were usual and customary, in 
the work of this kind, and were open and obvious, 
and no duty requiring plaintiff to place himself in a 
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place of danger under the counter-weight, and if the 
way under the counter-weight was not a used way, 
and the entire balance of the space under the build- 
ing was open and safe and plaintiff knew of these 
conditions, or by the use of his faculties should have 
known them, he cannot recover in this action but 
your verdict must be for the defendant. [34] 
iNOmG: 

Plaintiff does not claim in his evidence that the 
construction of the building was unsafe or the con- 
struction and operations of the counter-weight were 
unsafe, but his claim is that the counter-weight 
formerly only came to the floor of the building, and 
that some time before his injury the cable had been 
lengthened so that the counter-weight came below the 
floor and down to near the ground, and that he did 
not know about this change. He further claims 
that the way under this counter-weight was a used 
passageway for the employees in defendant’s plant. 
Now, if you find that this change had been made 
about months before plaintiff’s injury and 
that after the change he had worked under the build- 
ing near the counter-weight, then the defendant 
had a right to believe that the plaintiff had used his 
eyes and had observed the operations of the counter- 
weight and the conditions under the building, and 
that though you should find that Mr. Cornils directed 
the plaintiff to go under the building at the time of 
his injury, yet neither Mr. Cornils nor the defendant 
could be charged with a failure of duty in not warn- 
ing the plaintiff of the operations of the counter- 
weight, for an employee does not have to be warned 
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of dangers known to him or which he has had reason- 
able opportunity to observe. And if you should find 
that the way under the counter-weight was not a 
used way, and that the balance of the space under 
the building was open and safe, then neither the de- 
fendant nor Mr. Cornils could be charged with 
knowledge that the plaintiff was going under the 
counter-weight, but would have a right to presume 
that plaintiff would use his eyes and would take the 
safe course under the other part of the building. 
[35] 
No. 7. 

If you find from the evidence that the vat was to 
be installed outside of the building, and that the 
measurements for it were to be made outside the 
building, and that Mr. Cornils, who was directing 
the plaintiff in his employment, knew that one could 
not get under the wharf to make the measurements 
by going under the building, then neither the de- 
fendant nor Mr. Cornils could be charged with 
knowledge that plaintiff was going to attempt to 
make the measurements by going under the build- 
ing. 

And even if you should find that Mr. Cornils knew 
that plaintiff was going under the building to make 
the measurements, still the defendant would not be 
liable unless you further find that the plaintiff did 
not know of the operations of the counter-weight or 
by the use of his eyes in his former work under the 
building could not reasonably have observed its oper- 
ation. And even in this case, if you should find that 
the way under the counter-weight was not a used 


34 Carstens Packing Company 


way and that the balance of the space under the 
building was open and safe, and that the plaintiff 
voluntarily used an unsafe way without the knowl- 
edge of the defendant or Mr. Cornils, then the de- 
fendant would not be liable. [36] 

No. 8. 

If you find that a vat was to be let down into the 
wharf outside of the building, and the measure- 
ments were to be made outside of the building, and 
that Mr. Cornils took plaintiff to the place outside 
of the building and showed the plaintiff where to 
make the measurements and directed him to tear up 
a plank in the wharf to find the supporting timber 
from which to make the measurements, and give him 
no order to go under the building, and did not know 
that he would attempt to make the measurements 
by going under the wharf from under the building, 
and that plaintiff, notwithstanding these directions 
from Mr. Cornils, if you believe he so directed the 
plaintiff, of his own volition went under the build- 
ing because he believed he could more easily make 
his measurements in that way, then by the plaintiff’s 
failure to follow the directions of Mr. Cornils and 
assuming to do the work in his own way, his injury 
would be the result of his own fault and the defend- 
ant would not be responsible therefor, and your 
verdict must be for the defendant. [387] 

NOs 

The Court instructs you that before the plaintiff 
is entitled to recover in this action he must prove all 
the material allegations of his complaint by a fair 
preponderance of the evidence. By preponderance 
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of evidence is meant, by the greater weight of the evi- 
dence; that is, the evidence most convincing to your 
minds, and in determining upon which side of the 
case the evidence preponderates, you should take 
into consideration all the facts and circumstances 
testified to on the trial, the apparent fairness or lack 
of fairness of any witness, the interest or lack of 
interest of any witness, and the apparent fairness 
or candor with which the witnesses testified, their 
demeanor on the witness-stand and all the facts and 
circumstances surrounding the trial, and from all 
the evidence and the facts and circumstances you 
are to determine upon which side the evidence pre- 
ponderates. If the plaintiff fails to prove his case 
by a fair preponderance of the evidence, then your 
verdict must be for the defendant. [38] 
No. 10. 

You are instructed that for the plaintiff to recover 
it is necessary for you to find that the evidence pre- 
ponderates in favor of the plaintiff that his injury 
was caused by defendant’s negligence as plaintiff 
has alleged it. By preponderance of evidence is 
meant such evidence as is more convincing to your 
minds, and in this case if, after hearing all the evi- 
dence your mind is not more convinced in favor of 
plaintiff that his injury was caused by defendant’s 
negligence as he alleges it, that is, if your mind is 
left evenly balanced as to whose contention is right, 
then plaintiff would not be entitled to recover, but 
your verdict should be for the defendant. [39] 

No. 11. 
You are instructed that in this case if you believe 
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from the evidence that the plaintiff was an ex- 
perienced man in the line of work in which he was 
engaged on the day of his alleged injury, and was 
familiar with the risks and dangers incident to such 
work, if any such existed, and if you further find 
from the evidence that the injury to plaintiff oc- 
curred through the happening of an event ordinarily 
incident to such line of work, then the plaintiff 
assumed all the risk of such injury when he entered 
upon such employment and he cannot recover in this 
eause. [40] 

No. 12. 

You are instructed that where a servant is guilty 
of negligence himself, or fails to exercise ordinary 
eare and caution, and such negligence or such failure 
to exercise ordinary care and caution contributed to 
his injury to such an extent that the accident would 
not have occurred but for such negligence of the 
servant or failure to exercise ordinary care and 
eaution, then the servant is guilty of contributory 
negligence and cannot recover. [41] 

No. 18. 

You are instructed that if you believe from the 
evidence that the plaintiff in going about his work 
chose to go about it and chose to remain in such 
place as would subject him to injury, and that his 
acts were not those of an ordinarily careful and 
prudent person under the circumstances, then said 
plaintiff was guilty of contributory negligence and 
he is not entitled to recover in this case and your 
verdict should be for the defendant. [42] 
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No. 14. 

You are instructed that if you believe from the 
evidence in this case that there were two ways or 
methods of doing the work in question at the time 
plaintiff claims to have been injured, one of which 
methods was safe and the other dangerous and both 
were equally open and apparent to plaintiff, and 
that he voluntarily chose the dangerous way and was 
injured, then he is guilty of contributory negligence 
and cannot recover in this cause. [43] 

No. 15. 

You are instructed that the master does not owe 
any duty to a servant to warn him of dangers which 
are open and apparent, and as readily observable by 
the servant as by the master, and if in this case you 
should find from the evidence that the counter-weight 
and the uprights upon which it operates were in plain 
view and its condition open and apparent, and the 
plaintiff, by the exercise of his faculties and ordinary 
care, could have avoided the injury from said coun- 
ter-weight, then you are instructed to find a verdict 
for the defendant. [44] 

No. 16. 

In this case there has been evidence that the men 
who fixed the cable after it broke laid down planks 
on each side of the counter-weight space to stand on, 
and it is argued that this constituted an invitation 
to Godo to use that way at the time he was injured. 
In regard to this matter you are instructed that un- 
less you find that the plaintiff or its officers, or those 
in charge of its business, knew that the planks had 
been so laid, or from all the circumstances should 


38 Carstens Packing Company 


have known it, then the defendant would not be 
charged with knowledge of this situation and would 
not be charged with having invited the plaintiff to 
use this way. And though you should find against 
the defendant on this point, yet if you should further 
find that the plaintiff thoughtlessly and carelessly, 
and without taking the precautions that an ordinarily 
prudent person would take, placed himself in a 
known dangerous position or in a position that from 
the use of his eyes and faculties he should have known 
to be dangerous, and if it was his carelessness and 
negligence and failure to act as an ordinarily prudent 
person would have acted that caused his injury, then 
he cannot recover. [45] 

(Caption. ) 

Verdict. 

We, the jury in the above-entitled cause, find for 
the plaintiff and assess his damages at the sum of 
SIX THOUSAND FIVE HUNDRED Dollars 
($6,500.00). 

CHARLES A. BROWER, 
Foreman. [46] 


(Caption. ) 
Judgment. 

This cause coming on for trial before the Court 
and a jury on the 25th day of November, 1912,— 
plaintiff appearing in person and by his attorneys, 
Teats, Metzler & Teats, and the defendant appearing 
by its attorneys, Fletcher & Evans, the jury being 
duly impaneled, the cause proceeded with the intro- 
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duction of testimony from day to day, until Wednes- 
day, the 27th day of November, 1912, when the cause 
was submitted to the jury for its decision ; whereupon 
the said jury retired, and thereafter, on Friday 
morning, November 29th, 1912, brought into court 
its sealed verdict, which verdict was thereupon un- 
sealed. Said verdict being in favor of the plaintiff 
and against the defendant, and assessed the plain- 
tiff’s damages in the amount of Six Thousand Five 
Hundred ($6,500.00) Dollars. Thereupon said ver- 
dict was filed in said cause. And now, on this 2d day 
of December, 1912, on the motion of plaintiff for 
judgment on said verdict,— 

IT IS CONSIDERED, ORDERED AND AD- 
JUDGED that the plaintiff, Louis Godo, have and 
recover judgment against the said defendant, Car- 
stens’ Packing Company, a corporation, and Judg- 
ment is hereby rendered in his favor and against said 
defendant in the sum of Six Thousand Five Hundred 
($6,500.00) Dollars, together with his costs and dis- 
bursements to be taxed according to law. 

DATED THIS 3d DAY OF DECEMBER, 1912. 

EDWARD E. CUSHMAN, 
Judge. 

To all of which judgment and the entry thereof 
defendant excepted and its exceptions are allowed. 
[47] 

Done this 4th day of December, 1912. 

EDWARD E. CUSHMAN, 
Judge. [48] 
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Petition for New Trial. 

Comes now the above-named defendant, Carstens 
Packing Company, and petitions this Honorable 
Court for a new trial of this cause and the issues 
herein on the following grounds, to wit: 

i 

Irregularity in the proceedings of the Court, the 
jury and the plaintiff and the abuse of the Court’s 
discretion by which the defendant was prevented 
from having a fair trial. 


Misconduct of the plaintiff and of the jury. 
Kil. 

Excessive damages, appearing to have been given 
by the jury under the influence of passion and preju- 
dice. 

nye 

Error in the assessment of the amount of the re- 

covery by the Jury in that the same is too large. 
V. 

Insufficiency of the evidence to justify the verdict 

and that the same is against law. 
VI. 

Errors in law occurring at the trial and excepted 
to at the time by the defendant, which errors mate- 
rially affected the results of this cause in favor of the 
plaintiff and against the defendant. 

VIL. 

That the recovery is against the great weight of the 
evidence. [49] 

FLETCHER & EVANS, 


Attorneys for Defendant. 
(Verifications.) [50] 
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(Caption. ) 
Order Denying New Trial. 

This cause coming on for hearing on petition for 
new trial, filed and entered by defendant company, 
plaintiff appearing by his attorneys, Teats, Metzler 
& Teats, and the defendant appearing by its attor- 
neys, Fletcher & Evans, and after argument of the 
said petition, same was submitted to the Court, and 
the Court finds that the same should be overruled’; 

IT IS THEREFORE CONSIDERED, OR- 
DERED AND ADJUDGED that the defendant’s 
petition for new trial be and the same is hereby over- 
ruled, to which ruling defendant excepts and excep- 
tions allowed. 

Dated this 23d day of December, 1912. 

EDWARD E. CUSHMAN, 
Judge. [51] 


(Caption. ) 
Order Granting Stay of Execution. 

This cause coming on duly for trial, and’ the jury 
having returned its verdict, and before the discharge 
of the jury the defendant having moved for a stay 
of execution in this cause until sixty days after the 
motion for new trial herein is disposed of, and the 
Court having announced in open court on said mo- 
tion that said stay was granted— 

NOW, THEREFORE, IT IS BY THE COURT 
ORDERED that execution in this cause be, and the 
same is hereby, stayed! for a period of sixty days 
from and after the date upon which the motion for 
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new trial herein is disposed of, said stay being 
granted to allow defendant time to prepare bill of 
exceptions on appeal in this cause. 
Done in open court this 4th day of December, 1912. 
EDWARD E. CUSHMAN, 
Judge. [52] 


(Caption. ) 
Petition for Appeal. 

The Carstens Packing Company, the defendant in 
the above-entitled cause, feeling itself aggrieved by 
the verdict of the jury and the judgment entered on 
the 3d day of December, 1912, comes now by Fletcher 
& Evans, its attorneys, and petitions said Court for 
an order allowing said defendant to prosecute a writ 
of error in the Hon. United States Circuit Court of 
Appeals for the 9th Circuit, under and according to 
the laws of the United States in that behalf made 
and provided, and also that an order be made fixing 
the amount of security which the defendant shall 
give and furnish upon said writ of error, that upon 
the giving of such security all further proceedings in 
this court be suspended and stayed until the deter- 
mination of said writ of error by the United States 
Circuit Court of Appeals for the 9th Circuit. 

And your petitioner will ever pray. 

FLETCHER & EVANS, 
Attorneys for Plaintiff in Error, Defendant in 
Lower Court. 
(Verification.) [53] 
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At a stated term, to wit, the July term, A. D. 1912, 
the District Court of the United States of 
America, in and for the Western District of 
Washington, Southern Division, held court in 
the courtroom in the City of Tacoma and County 
of Pierce, in said District, on the 27 day of Janu- 
ary, in the year of our Lord one thousand nine 
hundred and thirteen. Present, the Hon. ED- 
WARD E. CUSHMAN, District Judge. 

(Caption. ) 

Order Allowing Appeal. 

Upon the motion of J. D. Fletcher, Esq., and 
Robert E. Evans, Esq., attorneys for the defendant, 
and upon the filing of a petition for writ of error and 
assignments of error, 

IT IS ORDERED that a writ of error be and is 
hereby allowed to have reviewed in the United States 
Circuit Court of Appeals, 9th Circuit, the judgment 
heretofore entered herein; and that the amount of 
the bond in said writ of error be and hereby is fixed 
at $14,000.00; that upon the giving of such security 
all further proceedings in this court to be suspended 
and stayed until the determination of said writ of 
error by the United States Circuit Court of Appeals 
for the 9th Circuit. 

EDWARD E. CUSHMAN, 
District Judge. [54] 
(Caption. ) 
Assignments of Error. 
Comes now the defendant .in the above-entitled 
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cause and files the following assignments of error 
upon which it will reply for a prosecution of the writ 
of error in the above-entitled cause. 

First. The Court erred in denying the motion of 
defendant for nonsuit in this cause made at the close 
of the plaintiff’s case in chief. Said motion being 
made upon the following grounds: 

‘Ist. That the plaintiff has failed to prove a 
cause of action as laid’ in his complaint. 

2nd. That there is an absolute failure of proof 
of any negligence on the part of the defendant. 

ord. That the accident was due to contributory 
negligence and want of due care and caution on 
the part of the plaintiff. 

4th. That the condition was open and apparent 
and: plaintiff assumed whatever risk there was.’’ 

(Defendant’s motion and the Court’s denial of the 
same appear on pages 126, 127, 128, 129.) 

Second. The Court erred in permitting the trial 
amendment to the complaint by the filing of a supple- 
mental complaint. 

Third. The Court erred in overruling defend- 
ant’s motion to strike supplemental complaint. 

Fourth. The Court erred in refusing to grant de- 
fendant’s first requested instruction for a directed 
verdict. Said requested instruction appearing in 
Bill of Exceptions, page 256, and being as follows: 

‘You are instructed to return a verdict in this 
cause in favor of the defendant.”’ 

Fifth. The Court erred in allowing the jury to 
take with them, for use in the deliberation upon their 
verdict, the supplemental complaint filed by the 


vs. Louis Godo. 45 


plaintiff herein at the trial. Said direction to take 
supplemental complaint appearing in the first part 
of the Court’s instruction to [55] jury found on 
page 284 of Bill of Exceptions, line 10. 

Sixth. The Court erred in instructing the jury 
as follows: 

‘“The master is under a positive duty, owes the 
positive duty to his employee, to provide the em- 
ployee with a reasonable safe place in which to do 
his work. This duty being one that is positively 
imposed upon the master in the first instance, he 
will not be excused from its performance by en- 
trusting it to another charged with the duty to 
make performance for him but who neglects to 
perform that duty, but the master is not an insurer 
of the lives and limbs of his employees.’’ 

Said instruction being found on page 236 of the 
Bill of Exceptions, commencing with line 7. The 
same being excepted to by the defendant, which ex- 
ception appears on page 204 of the Bill of Excep- 
tions, commencing with line 24. 

Seventh. The Court erred in instructing the jury 
as follows: 

‘‘The Court has instructed you that it is a duty 
of the master to provide the servant with a reason- 
ably safe place in which to do the work he is em- 
ployed to do. If on account of changes in the 
construction of the master’s premises and appli- 
ances the servant’s place of work ceases to be 
reasonably safe, and is made by the master un- 
reasonably and unnecessarily dangerous, and the 
master knows of the danger or should in the exer- 
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cise of ordinary care in the performance of his 
duty know of such dangers, and the servant did 
not know of the changed condition and did not 
appreciate the danger therefrom, and could not 
by the exercise of reasonable diligence know such 
dangers, the master should give the servant such 
warning of the hidden dangers so created as an 
ordinarily careful person would give under all the 
circumstances to render the servant’s place of 
work reasonably safe, and if such master neg- 
ligently fails to give any warning, and such failure 
is the proximate cause of the servant’s injury, the 
master is liable, unless the injury was contributed 
to by the servant’s own negligence or want of 
ordinary care. If the changes made and the dan- 
gers arising therefrom are open and obvious and 
observable by one of the age, intelligence and ex- 
perience of the servant in [56] the exercise of 
ordinary care for his own safety, the master would 
be under no duty to warn the servant, and would 
not be negligent in failing to warn the servant.”’ 

Which instruction is found on pages 238 and 239 
the Bill of Exceptions, commencing with line 18 


on page 238. Which instruction was excepted to by 
defendant, said exception commencing on line 30, 
page 254 of the Bill of Exceptions and continuing on 
page 255. 


as 


Kighth. The Court erred in instructing the jury 
follows: 

‘Tf vou should find from the evidence that the 
plaintiff was instructed to make the measurements 
from under the wharf or building, then you are 
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instructed that he could proceed, unless otherwise 
directed by his employer or the representative of 
his employer, in the way and course that an ordi- 
narily prudent and cautious person would proceed, 
having the opportunity for observing and the 
knowledge of the dangers of the place of the 
accident, that you find that the plaintiff had at the 
time of the accident, and if you find that he did 
proceed with his work as an ordinarily prudent 
and careful person would proceed under all the 
circumstances, then you are to find that the plain- 
tiff was not guilty of contributory negligence.” 
Said instruction being found at page 239 of the 
Bill of Exceptions, commencing with line 15, and the 
defendant’s exception thereto being found on page 
255, commencing with line 30 and continuing on page 
256. 
Ninth. The Court erred in denying defendant’s 
petition for a new trial of this cause. 
WHEREFORE said defendant, plaintiff in error, 
prays that the judgment of said court be reversed, 
and that said District Court be directed to enter a 
judgment herein in favor of the defendaut and 
against the plaintiff, dismissing this action on his 
merits, or if said judgment of [57] dismissal is 
not proper, then that said District Court be directed 
to grant a new trial of this cause. 
HRLETCHER & EVANS, 
Attorneys for Plaintiff in Error, Defendant in Lower 
Court. [58] 
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(Caption.) 
Bond on Appeal. 

KNOW ALL MEN BY THESE PRESENTS: 
That we, Carstens Packing Company, a corporation, 
as principal, and A. V. LOVE and L. L. LOVE, as 
sureties, are held and firmly bound unto Louis Godo, 
plaintiff above named, in the sum of FOURTEEN 
THOUSAND Dollars, to be paid to said Louis Godo, 
his executors or administrators, which payment, well 
and truly to be made, we bind ourselves and each of 
us jointly and severally, and our and each of our 
successors, representatives and assigns, firmly by 
these presents. 

Sealed with our seals and dated this 29th day of 
panuary, A. D2 19i3: 

WHEREAS, the above-named defendant, Carstens 
Packing Company, has sued out a writ of error to the 
United States Circuit Court of Appeals for the 9th 
Cireuit, to reverse the judgment in the above-entitled 
cause by the District Court of the United States for 
the District of Washington: 

NOW, THEREFORE, the condition of this obliga- 
tion is such that if the above-named defendant, Cars- 
tens Packing Company, shall prosecute said writ to 
effect and answer for all costs and damages if it shall 
fail to make good its plea, then this obligation shall 
be void; otherwise to remain in full force and effect. 

CARSTENS PACKING COMPANY, 
By THO. CARSTENS, 
President. 
A. V. LOVE. 
L. L. LOVE. 
(Verification. ) 
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The above bond and sufficiency of the sureties on 
the same are hereby approved this 29th day of Jan- 
uary, A. D. 1918. 

EDWARD E. CUSHMAN, 
Presiding District Judge. [59] 


[ Bill of Exceptions. | 


Inthe United States District Court, Western District 
of Washington, Southern Division. 


Case No. 1850—C. 


LOUIS GODO, 
Plaintiff, 
VS. 
CARSTENS PACKING CO., 
Defendant. 


BE IT REMEMBERED that heretofore and on 
the 25th day of November, A. D. 1912, the above- 
entitled cause coming regularly on for trial before 
the Honorable KE. E. CUSHMAN, Judge of the above- 
entitled court, and 

The plaintiff being present in person and repre- 
sented by his attorneys, MESSRS. TEATS, MhTZ- 
LER & TEATS, and 

The defendant being represented by its attorneys, 
MESSRS. FLETCHER & EVANS, 

The following proceedings were had and done: 
[60] 

Mr. TEATS.—If the Court please, we have agreed 
upon an amendment to the complaint, the 18th line, 
page, by inserting, ‘‘ And injuring the lumbar 
region of his back.’’ 
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The COURT.—Take the complaint and amend it 
on the file, and the clerk will initial it. 

Mr. TEATS.—It was sometime since this action 
was begun, and I would like to change our prayer 
from five thousand to ten thousand dollars. 

The COURT.—Without filing a supplemental com- 
plaint? 

Mr. TEATS.—Yes. 

The COURT.—Any objection? 

Mr. EVANS.—We object to the amendment at this 
time tire Court please. 

Mr. TEATS.—It is not any part of the complaint, 
only the prayer. 

The COURT.—The objection is sustained, without 
the supplemental complaint. 

Mr. TEATS.—Very well. I would like to prepare 
the supplemental complaint then. 

The COURT.—State the general facts that you will 
embody in the supplemental complaint so that we 
will know whether both parties are ready for trial. 

Mr. TEATS.—I will state the facts to be, at the 
time this complaint was made we were expecting 
immediate recovery or soon recovery, in a very rea- 
sonable time. This complaint was made on the 10th 
day of August, 1911, and more than a year has passed 
and instead of any recovery the plaintiff has become 
worse, and his conditions are worse to-day than they 
were when this complaint was made up. [61*—17] 

The COURT.—You do not intend to allege addi- 
tional injuries that have manifested themselves but 


*Page-number appearing at foot of page of certified Transcript of 
Record. 

tOriginal page-number appearing at foot of page of Bill of Exceptions 
as same appears in Certified Transcript of Record. 
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sunply that the recovery is not as speedy as expected. 

Mr. EV ANS.—He is asking for more money. 

Mr. TEATS.—That is true, but we have amended 
by agreement, ‘‘And injuring the lumbar region of 
his. back,’’ which is an injury that has come on as a 
part of this accident and which was not so serious 
before, and we passed it up at the time of making 
this complaint. 

The COURT.—Very well, the supplemental com- 
plaint may be filed, and it will be considered denied. 

Mr. EVANS.—Note an exception to the ruling of 
the Court in permitting the supplemental complaint 
at this time, for the reason the application is not 
timely. 

The COURT.—Exeeption allowed. 

Thereafter, and on the 25th day of November, 1912, 
the jury having been sworn to try the cause, the 
following proceedings were had: 

Mr. EVANS.—If the Court please, at this time, 
before proceeding further, I desire to state that coun- 
sel this morning while I was in court served a supple- 
mental complaint upon me, and I just served on him 
a motion to strike that supplemental complaint from 
the files, on the ground that it is immaterial and 
irrelevant and a great deal of it is not proper in any 
sense of the word. Yesterday he asked leave to 
amend the prayer of his complaint, and that was 
granted over our objection. [62—2] 

The COURT.—You objected to the amendment to 
the prayer. I sustained the objection unless he made 
some allegation to show wherein he was in a different 
position now from what he was at the time he filed 
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his complaint, and so he filed the supplemental com- 
plaint. 

Mr. EVANS.—Which complaint do we go to trial 
on—the original complaint or the supplemental com- 
plaint, or both? 

The COURT.—You go to trial on both. 

Mr. EVANS.—I would like to have the record to 
show my objection and exception. 

The COURT.—You were given an exception. 
This is simply the reducing to writing of the motion 
made on yesterday. 

Mr. EVANS.—Yes, but I think he goes stronger in 
this complaint than he asked yesterday. 

The COURT.—Of course, the total amount of the 
prayer is now ten thousand dollars. It would not be 
ten thousand dollars on the supplemental complaint 
and five thousand dollars on the original. The mo- 
tion denied and exception allowed. 

Mr. EVANS.—I would also at this time like to 
have the appearance of Mr. C. F. Wilt noted as one 
of the attorneys for defendant. 

The COURT.—Mr. Wilt’s appearance will be 
noted. 

Thereupon the plaintiff having stated to the jury 
the facts which he expeets to prove in the trial 
hereof, 

The following proceedings were had and done: 
[63—3] 

The plaintiff, to sustain the issues upon his part, 
offered the following evidence: 
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[Testimony of J. E. Belcher, for Plaintiff. | 

J. E. BELCHER, who being duly sworn, testified 
as follows: 

Direct Examination. 
(By Mr. TEATS.) 

Q. What is your name? A. J. EH. Belcher. 

Q. What is your business? 

A. Assistant treasurer, Carstens Packing Com- 
pany. 

Q. What do you do as assistant treasurer? 

A. Why, look after the credits and financial trans- 
actions—the financial end of the business. 

Q. Do you have anything to do with the claims ? 

A. I do. 

Q. Do you have anything to do with the lawsuit 
in question ? A. [beg pardon? 

@. Do you have anything to do with this case? 

A. Not particularly; no. 

Q. Ain’t you helping to work it up, collecting facts 
and records and so on? A. Yes. 

Q. You are familiar with the premises over there, 
are you not? A. Iam. 

Q. Look at Identification ‘‘A.’’ Can you recog- 
nize for the purpose of explanation the premises in 
question in this case? A. Yes, sir. 

Q. This is the old glue-house (indicating on Ident. 
‘*A’’). This [64—4] is only for the purpose of 
explanation. I am not familiar with the measure- 
ments; I do not say that this is a correct measure- 
ment. A. That appears to be it. 

Q. The red lines here would indicate the elevator 
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(Testimony of J. E. Belcher.) 
shaft ? ae VOCS. 

Q. The elevator-well? A. Yes. 

Q@. And the large heavy line over here indicates 
the ringer? A. Yes. 

Q. And another dark line there marked ‘‘tank.”’ 
Hestinis the tank? oy Ves: 

@. That is the one they were installing at the time 
of the accident? Ae SECS) 

Q. The dotted lines along here would show the 
platform before the new addition was put on? 

A. I do not recall that platform. 

Q. Have you any records to show when the foun- 
dations for the ringer was put in? A. I think so. 

Q. Can you produce them? 

A. I think I ean. That was approximately the 
early part of April. 

Q. Have you got anything that would show when 
exactly? Do your records show? 
. No, the record I have here does not show. 
. Have you the records of this you sav? 
. They are somewhere in the office, yes. 
. Are they not here? [65—6] A. No, sir. 
. What sort of records are they? 
. Well, it would be material that was purchased 
for that particular work and a record of the time 
the men put in building the form. The concrete was 
put in by contract work. 

Q. Do you know who did the work? 

A. A man by the name of Smith. 

Q. I will ask you at this time to produce the record 
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(Testimony of J. E. Belcher.) 
to show the time when the cement foundation was 
installed. 

Mr. EVANS.—TI will state for the benefit of coun- 
sel that we are perfectly willing to produce that rec- 
ord. Itisnothere. It is over at the packing-house. 
We certainly shall be glad to produce them. 

The COURT.—You clearly understood what it is? 

Mr. EVANS.—He wants the time-book, as I un- 
derstand it, or whatever records they have that will 
show when the ringer foundation was built. 

Mr. TEATS.—That is what I want. 

Q. Can you tell when they commenced on the new 
addition to the glue-house? 

A. We ean tell that by our records; yes. 

Q@. Have you got the records here? 

A. I have not. 

Q. What have you got here—haven’t you got the 
records here on that point? 

Mr. EVANS.—We object to the question. 

@. You haven’t them here? I noticed you were 
looking at a record. I did not know but what they 
were here. A. No, sir; I have not. [66—6] 

Q. Can you state from memory when these things 
were done ? A. No, I cannot. 

Mr. EVANS.—Q. The only thing you know about 
that plat, is it, is illustrative; but you do not know 
whether it is correct or not? A. I do not know. 

(Witness excused temporarily.) [67—7] 
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[Testimony of Louis Godo, in His Own Behalf. | 
LOUIS GODO, the plaintiff, being called as a wit- 
ness in his own behalf, testified as follows, after be- 
ing duly sworn: 
Direct Examination. 
(By Mr. TEATS.) 
. What is your name? A. Louis Godo. 
. Where do you live? 
. 112 Kast Wright Avenue. 
How old are you? 
. I will be 54 next. birthday. 
. When are you 54? A. The 10th of May. 
What is your business? 
. Well, my business has been carpenter by trade. 
How is that? 
I have been a carpenter by trade. 
. When did you come to this state? 
I came to Tacoma in ’88, the 28th day of June. 
. What have you been following since that time? 
. Carpenter work mostly, except three years I 
was up in the Yukon; six years I was up in the 
Yukon. 
Q. What? A. Up in the Yukon Territory. 
Q. What years are they? 
A. I went up there in 1898 and came out again in 
1902. 
Q. After coming back, who did you work for? 
A. Carstens Packing Company, most of the time. 
Q. What did you work at? 
A. Carpenter work and millwrighting. [68—8] 
Q. Under whom did you work ? 
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(Testimony of Louis Godo.) 

A. Under Mr. Cornils. 

Q. What was he? A. He was master mechanic. 

Q. Anybody else? 

A. The last year I was working there I had a fore- 
man by the name of Charlie Lundgren. 

Q. Mr. Cornils is the man sitting here (indicating 
in the courtroom) ? A. Yes, sir. 

Q. How long did you work for him when you first 
went to work? 

A. I don’t know for sure whether it was in ’92 or 
98. 

Q. 1902 or 3? 

A. 1900, yes,—on the 11th day of October. 

Q. 1902? 

A. Tam not positive whether it was 1902 or ’3, the 
11th of October. 

@. How long did you work there? 

A. I worked there until 1906 in September, the 
first Saturday after Labor Day. 

Q. During the time you were working there, was 
what they call the glue-house constructed? 

A. No, sir; it was constructed the last summer I 
was there or the last winter. | 
That is what I am asking you. 
. That was constructed the last summer. 
. Was that built? 
. It was built before I left, yes. 
What year was that built in? 
. It was built in 1906, in the winter. [69—9] 
. When did you go back to work after 1906? 
. In May, 1910. 
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(Testimony of Louis Godo.) 

Q. What did you do then? 

A. When I went to work there again? 

Q. Yes. 

A. Went to work at carpenter work as usual, and 
millwrighting. 

Q. Millwrighting? 

A, Millwrighting and carpenter work. 

@. Under whom did you work? 

A. Well, sometimes I got mv instructions from Mr. 
Cornils and sometimes from Charlie Lundgren. 

Q. Were they still superintendent and foreman 
over there? A. Yes, sir. 

Q. Of what department? 

A. Over all the mechanical department, building 
and construction. 

Q. Did you say vou commenced in May, 1910? 

Ves sie 

Q. And when did you quit? 

A. I quit when I got hurt, the 27th day of May, 
OM: 

Q. Worked over there about a year? A. Yes. 

Q. Now, during the time you were working there, 
did you work around the glue-house? A. Yes, sir. 

Q. Look at Identification ‘‘A’’; do vou recognize 
that? Eee: 

Q. What is it? 

A. That is the underground floor of the glue-house. 

Q. I wish you would just explain to the jury the 
situation [70—10] over there before the building 
of the new addition. 

A. Lean doso. This is the line of the old building, 
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and there is the elevator shaft (indicating on plat). 

Q. The one in red is the elevator shaft? 

A. And there is the platform which used to be from 
the building before. 

Q. How wide was that platform ? 

A. About six feet. 

Q. How high above the wharf? 

A. About three feet. Not over three feet, about. 

Q. What do you mean by the wharf? 

A. The wharf is the platform or floor where they 
drive in to all around there. It is all built on piling, 
the whole thing, you may say. 

@. Just like a wharf? 

A. Just like a wharf; yes. 

Q. About how far is the wharf above the tide-flat 
or ground or mud? 

A. In some places there is mud clear up to the 
wharf, and in some places there is small holes through 
and through, and in some places there is dry wood 
under it. 

Q. How much does it go above the mud? 

A. As far as I went around here and along here 
(indicating). 

@. Around the glue-house, you mean, from the 
corner? 

A. From the corner of the glue-house out that way 
(indicating) it is about six inches from the mud up to 
the cap lying on the piles. 

Q. How far would that be from the wharf ? 

A. The cap, I do not know whether it is 12 by 12 
or 12 by 14, and there is a 12 by 14 joist on top of 
that. [71—11] 
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Q. How was it under the glue-house ? 

A. After you get inside of this line there (indicat- 
ing), it is between a six and seven foot opening until 
you get to about here (indicating), back around the 
washer where they used to wash glue stock out in, and 
it gets down into the mud, and it gets lower here, and 
T should judge it is there about four feet in diameter. 

Q. How far is it, then, from the tide-flats around 
in this direction east or north of the elevator-well ? 

A. Well, that is sloping off about four or five feet; 
it slopes down in here and slopes down in here. 

Q. Did you ever work around the glue-house? 

A Yeswsir, 

Q. When first ? 

A. The first time I worked there was in 1906. 

Q. Whereabouts did you work ? 

A. I worked right opposite this washer, right up 
in here somewheres (indicating). 

Q. How far away from the elevator-well and in 
what direction ? 

A. Well, I should judge about 25 or 30 feet from 
the elevator-well, southeast direction. 

Q. Which way did you get there? 

A. Well, I generally came in here (indicating) and 
went round in here. Sometimes we might have went 
out there (indicating), because in there was a space 
that was closed up with dirt, and there was an open- 
ing here and here was an opening. 

Q. You mean it was closed up with dirt where it 
says ‘‘wall’’? 

A. About 13 or 14 feet up against the wall. There 
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were boards stuck down to hold it back, and here was 
an opening and [72—12] over here was an opening 
(indicating). 

Q. Where did you go the second time? 

A. The second time—what’s that? 

Q. Did you go there a second time? 

A. The first time I went through there I came 
through a little door about three feet square. 

@. When was this? A. This was in 1911. 

Q. That is the second time you were in there? 

Mr. EVANS.—Make a mark, please, where that 
door was. 

A. Right about in here. 

Mr. TEATS.—I will put a blue mark. 

Q. About how many feet was the door from the 
corner ? A. From the northeast corner? 

Q. Yes, sir. A. About 25 feet. 

@. Which is north? A. That is the north side. 

Q. It is hanging just right on the map, isn’t it— 
north, east and south, isn’t it? A. Yes. 

Q. Twenty-five feet? 

A. About 25 feet, something like that; I could not 
say for sure. 

Mr. EVANS.—What is the scale of the map? 

Mr. THEATS.—One inch of the map scales four 
feet. 

@. So that we will place a square there and call it 
‘‘door.’’ How big is that door? 

A. About three feet square; might be a trifle more 
or less. 
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Q. Was that out under the porch, under the plat- 
form? [73—13] A. Yes, sir. 

Q. Now, we have another mark on this map called 
sill; what is that? 

A. That is the beam that goes across there where 
the joists rest on. 

Q. Which way do the joists lay ? 

A. The joists lay north and south. 

(. Were you there when they constructed the 
elevator ? Aa NO, sir 

Q. They had that put in when you went back to 
work? 

A. They had that when I came back to work from 
Aberdeen. 

(. What about Aberdeen ? 

Mr. EVANS.—We object to Aberdeen. 

Mr. TEATS.—He was first working for you people 
at Aberdeen. 

Mr. EVANS.—We object to that. 

The COURT.—Objection sustained. 

Mr. THATS.—Q. This was during the year 1906. 
When you came back, when you went there, did they 
have this glue-house finished and the elevator in- 
stalled ? 

A. Yes. Well, it was not finished, the machinery 
was not in. I helped put in the machinery. 

. You helped put in the machinery? A. Yes. 
What machinery ? 

. Oh, all kinds of machinery, motor and fans. 

. Did you help install the elevator ? 

p Nowe: 
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Q. Did you see it used after it was installed? 

A. I seen it, yes, sir. 

Q.- And how about the counter-weights, I wish you 
would describe [74—14] that to the jury, how they 
were first installed. 

A. The counter-weights were installed sc that they 
come down that way over the joist. 

@. How many inches is that? 

A. That is close to six inches. Some places kind 
of stuck out more, sometimes less. 

. Where did the counter-weights come down? 

. They came down right in that corner. 

. What corner? A. The southwest corner. 

. And out of the well? A. Out of the well; yes. 
. Or shaft? 

. Out of the well and out of the shaft. 

. And about where we find an opening here on 
that line? A. Yes. 

@. Let’s put ‘‘elevator weight’”’ there. How far 
above the ground did the elevator weight come to? 

A. Went down. 

Q. Yes; when it was first installed? 

A. Well, when it was first installed it was about 
six feet from the ground to the joists, and the elevator 
weight came down to the joists. 

Q. And what was below the weight? 

A. There was the sill that this building was stand- 
ing on. 

®. How large a sill? 

A. I cannot say that, whether it was double 3 by 14, 
or 3 by 14; whether it was double or single, I am not 
sure. 
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Q. And what did that do? 

A. That held the wall of the building where the 
studs were [75—15] laid on to it, that made the 
wall. 

Q. And did that go across the space where we have 
‘felevator weight’’? iN VEGS. 

@. And where did the weights come to ? 

A. The weights come in to six inches above that 
when the elevator was first installed. 

Q. Direct over it or how? 

A. No; kind of sideways, on the side. 

Q. On the inside part of it? A. Yes. 

Q. Now, how large were these weights—do you 
know? 

A. Ishould judge they are about seventeen or eigh- 
teen hundred pounds; something like that. 

Q. Those weights were for what purpose? 

A. To balance the elevator, the weight of the 
elevator. 

@. And what way do they go? 

A. When the elevator went up the weights come 
down, and when the elevator come down the weights 
went up. 

@. Did you ever see the working of the weights 
before this, during 1906, when you were around 
there? 

A. I seen the workings of the weights just,—I 
boarded them in there and I seen them. They are 
boarded in from the first to the second floor with ship- 
lap on the outside. 
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Q. You did that work of boarding them in then? 

BM, SS, 

Q. What year? A. 1906. 

@. Did you ever have any occasion to use the 
space below the weights? [76—16] 

A. Not since 1906. 

Q. What time was it, then, and what did you do? 

A. Before the time of the accident ? 

Q. Did you ever. have occasion to look at them? 

dy, SUS 

Q. Tell the jury about that. 

A. That is the time we fixed for the ringer founda- 
tion. 

Q. About when was it you were working under the 
glue-house or the ringer foundation ? 

A. To the best of my knowledge it was between the 
15th and 20th of April. 

Q. Nineteen hundred and what? A. 1911. 

Q. And who was working there with you? 

A. Mr. Nelson or Olson. 

Q. What did you do? 

A. We put the plate down and put the studdings on 
and fastened them to the floor, and we put ship-lap 
on the outside. 

Q. You were making a form for concrete work ? 

A. Concrete work; yes. 

Q. That ringer foundation is made out of concrete, 
isn’t it? A. Made out of concrete. 

Q. Run the concrete in? A. Yes, sir. 

Q. How were they using this elevator-way in this 
space below the elevator weight? 
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A. Well, we come down to put in this form and 
there was about three feet of mud in the excavation, 
and we went up to Mr. Lundgren and asked him if 
we should take the water out, and he says, ‘‘No’’; he 
says, ‘‘I will send Harmon [77—17] down’’; he 
says—(interrupted. ) 

Mr. EVANS.—We move to strike that out. 

The COURT.—Motion granted, and the jury in- 
structed to disregard that part of the answer. 

Q. Go on; tell what you saw. 

A. He had a box running out through here (in- 
dicating). 

Q. Out through where? 

A. Out through there (indicating on Identification 
‘CA’? at point marked counter-weight), and had four 
men standing by there and dipping water out of the 
plate, and two standing over this way (indicating), 
dipping water out. 

Q. Just make a mark on the map with a blue pencil 
showing where that trough was and where it passed ; 
make two lines—how wide was that trough? 

A. It was made out of the whole width of the lum- 
ber, one by twelve for the bottom and one by twelve 
for the sides. 

Q. What did they do with that trough? 

Mr. EVANS.—We object to that as immaterial. 

The COURT.—tThe objection is overruled. 

A. They were getting water out of this pit. 

Q. What were they putting in there? Taking out 
what—just water? 

A. Water, yes; and dirt and mud. 
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Q. Now, how long was that before your accident? 

A. Well, that was between the 15th and 20th of 
April, 1911, to the best of my knowledge, and my ac- 
cident was on the 27th day of May, 1911. 

Q. At that time, where did the weight come down 
to when they had that trough through there? 

A. Went to the floor. [78—18] 

Q. Went to the floor of the building? A COS, 

Q. Now, you may tell in your own way what vou 
were doing and how you got hurt. © 

A. Well, Mr. Cornils come and told me to go under 
the wharf and get the measurements of this tank 
(indicating). 

The COURT.—I cannot understand you. 

A. Mr. Cornils told me to go down under the 
wharf and take the measurements for that tank, and 
I tried to get under the wharf at this corner (indi- 
eating). 

Q. Put a mark with an X at the point where you 
tried to get under the wharf. At that time what had 
become of the platform? 

Mr. EVANS.—We object to that as immaterial. 

The COURT.—The objection is overruled. 

A. The platform was torn away. 

Q. And what was there ? 

A. There was the joists of this addition. There 
was an addition they built on there. 

Q. So that you had to go under the floor of the 
new addition? A. Yes, sir. 

Q. Now, go on and tell the jury. 

A. This is the only place I had an opportunity to 
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get under the wharf anywheres, and then I could 
not on account of the cap laid so close down to the 
mud or ground. 
. Get under where? 
. Under this cap to get under the wharf. 
. What do you mean by wharf? 
. The wharf is where— 
. Outside of the building? [79—19] 
. Outside of the building, yes. 
. That is over here to the north of the building, 
is that the wharf? A. That is the wharf. 

@. And all around here is wharf (indicating), 
isn’t that? A. Yes. 

Q. All right. 

A. I could not get under there and so I asked, that 
is, I said to my partner— 

Mr. EVANS.—We object. 

The COURT.—Objection sustained. 

(). Just tell what you did. 

A. ‘‘Got to go around the elevator there’’— 

Mr. EVANS.—We object and move to strike out 
what he said to his partner. 

The COURT.—Objection sustained. Motion to 
strike granted. 

Q. Who was working with you? 

A. Mr. Nels Olson. 

Q. Just state what you did before you went in 
there—what did you do? 

A. Before I went in there? 

Q. Yes; what did you do preparatory to going in 
there ? 
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A. I got a long pole about twenty feet long and a 
chisel. 

Q. What for? 

A. For to take the measurements with. 

eel. 

A. And I took them with me and I could not. get 
through, and so I came over here, and when I came 
over here I seen a broken timber here (indicating on 
the plat). 

Q. Where did you see the broken timber? [80— 
20] 

A. Right across here (indicating on plat). 

(Q. Where is that? 

A. That is across where the elevator counter- 
weight comes down. 

Q. All right. 

A. I stopped and took a match and candle. 

Q. What time of the day was this? 

A. This was about ten or fifteen minutes past four 
in the afternoon. 

@. Why did you have to have a light? 

A. Because I could not see any other way. 

Q. Was it dark in there? 

A. It was dark in there; yes. 

Q. State in your own way what you did. 

A. I lit the candle—the match, and held it on to 
the candle, and Mr. Olson— | 

Q. Show the jury. Which way were you stand- 
ing? 

A. Kneeling here on a plank on my knees. A fel- 
low had put down the counter-weight, and as I held 
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the match over to the candle the weight come down 
and struck me. 

Q. Where did it strike you? 

A. Struck me on my shoulders. 

Q. What did it do to vou? 

A. It crushed me down into the mud, and that is 
the last I know about it. 

Q. That is the last you know? A. Yes. 

Q. ake a blue pencil and mark dotted lines across 
the course you came, from the starting place to the 
place of the accident, just dotted lines. 

(Witness does so.) [81—21] 

Q. From your own knowledge, from what would 
you say if you know were you hit? 

A. I did not know what hit me. 

Q. When did you first remember anything after 
being taken from the building? 

A. After I got out of the wharf. 

(). What did vou do then? 

A. Well, they sent for a cab and took me toe the 
hospital. 

Q. What hospital did you go to? 

A. St. Joseph’s. 

Q. How long did you stay at St. Joseph’s Hos- 
pital? A. A little over four weeks. 

Q@. Then what did you do? 

A. I went home, to my home. 

Q. At your place of residence ? A. Yes. 

Q. What were the injuries received at that time? 

A. Well, I got my foot, ligament in my foot all 
pulled out. 
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@. Which foot? 

A. The left foot, and the doctor told me I had three 
ribs fractured and my back injured. 

Mr. EVANS.—I move to strike what the doctor 
told him. 

The COURT.—Motion granted. You will not re- 
peat any conversations you had with anvbody at any 
time. 

Mr. TEATS.—I think it is proper to say what the 
doctor told him. 

The COURT.—The motion is granted, and the 
jury instructed to disregard anything the doctor 
said. 

Q. Now, how about your foot? 

A. My foot has got a little better, but very little. 
[ 82—22 ] 

Q. What, if any, did you suffer from the time of 
your accident—iust tell the jury if you suffered any 
pain. 

A. Well, I was unconscious for two days. I did 
not know anything about what was going on, and I 
had to lay 11 days on my back, could not turn in bed, 
and since I have been walking around with the cane, 
all I could do to get around a little. 

. Did you use crutches at first? ANG. 

. Always a cane? A. Always a cane. 

What pain—have vou suffered any pain? 

. Always suffered pain. 

. How much? 

. Well, sometimes more and sometimes less. 
Sometimes I am not able to raise up in bed, and 
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sometimes I can get up. 

Q. Why are you not able to raise in bed? 

A. Because my back is injured. 

(. Where does your back hurt you? 

A. Right across the small of the back, up through 
the middle. 

Q. How long has that hurt you? 

A. Hurt me ever since I was hurt—hurts me to- 
day. 

Q. How is it as compared with what it was a year 
ago? 

A. Well, it is not a bit better than it was a year 
ago. 

Q. How is your foot? 

A. My foot is a little better than it was a year ago; 
very little. 

@. Have any trouble with your foot now? 

A. No; so long as I keep it in plaster and band- 
ages, 

Q. Do you have it in bandages now? [83—23] 

A. Yes, sir. 

. Who bandages it? 

A. My wife bandages it every morning, and I have 
plaster around it from the doctor. 

Q. Who puts it in plaster? 

A. Dr. Brown, Dr. E. M. Brown. 

Q. And how about your back—do you receive any 
treatments—how do you treat that? 

A. Well, that has plasters on and bandaged up, 
and around here (indicating) I have to have a big 
canvas belt. 
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Q. Around the abdomen? A. Yes. 

Q. And small of the back? A. Yes. 

Q. Now, Mr. Godo, how much did you weigh at the 
time of the accident, about? 

A. Weighed 215 pounds. 

Q. And what was the condition of your health 
then ? A. Good. 

Q. How continuously were vou at work before this 
accident ? A. Every day. 

Q. How much did you earn? 

A. Ninety-two dollars a month. 

Q. What had you earned when you were workmeg 
for others at your trade? 

A. Four dollars a day. 

Q. Have you worked any since? 

A. No, sir—well, I made two attempts. 

Q. Tell the jury about the first time. 

A. The first time I got a job night watching in a 
millout [84—24] on Center street, and there were . 
three clocks to ring in the night and in different parts 
of the mill and the mill was shut down, and I could 
not stand the walking, and so I had to quit the job 
on account of my foot, so much walking. 

Q. How long was that after that accident? 

A. It was last December. 

Q. Last December? A. Yes, sir. 

Q. How long were you on your feet then—how 
many hours were you compelled to be on your fect? 
I mean continuously. 

A. I had to ring them bells every half hour. 

Q. Every half hour? 
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A. Yes, sir. From 9 o’clock at night until six in 
the morning. 

Q. How long did you work at that time? 

A. I worked there a little over three weeks. 

Q. And why did you quit? 

A. I could not stand it, I had to quit, and the man 
told me if I would not clean the log deck and clean 
the bark and stuff off the log deck I would have to 
quit the job. 

Q. Did you try to clean the log deck? 

A. I tried to clean it but I could not do it. 

Q. Why? A. On account of my back. 

Q. Then when did you next go to work? 

A. I went to work on the 20th of January at South 
Tacoma in the car-shops. 

Q. What doing? 

A. Well, putting sheeting on box-cars. [85—25] 

@. And what success did you have there? 

A. Well, I worked ten days first, and then I was 
going to quit and the boss told me to keep on and I 
worked two days more, and I had to give it up. 

Q. Why? 

A. Because I could not stand it. My back gave 
out—my back gave out. 

Q. Now, altogether, how much have you earned 
since you were injured? 

A. I earned about fifty dollars in these two posi- 
tions, 

Q. About fifty doHars altogether? 

A. About fifty dollars altogether; ves, sir. 

Q. When you were first taken to the St. Joseph 


vs. Louis Godo. 7d 


(Testimony of Louis Godo.) 
Hospital, who was your doctor? fee wie isra den, 

@. Was he your doctor? 

A. He was appointed by the company to meet me 
there. 

Q. Did you pav hospital fees? 

A. We do that over there; yes, sir. 

Q. You paid hospital fees over there? A. Yes. 

Q. Did vou pay that fee? 

Mr. EVANS.—We object to that as immaterial. 
and move to strike it out as not within the issues of 
the case. 

The COURT.—Objection sustained and it will be 
stricken. The jury are instructed to disregard it. 

Mr. TEATS.—Save an exception. 

Q. How long did he treat you? 

A. Well, he treated me until, I think, it was the 
7th or 8th of August. [86—26] 

@. What did he do? A. He didn’t do nothing. 

Mr, EVANS.—That is objected to as immaterial, 
not within the issues in the case. 

The COURT.—Objection overruled. This simply 
goes to the method of treatment? 

Mr. TEATS.— Yes. 

Mr. EVANS.—There is no complaint here made 
of lack of treatment. We are not defending a mal- 
practice action. 

The COURT.—The objection may be overruled. 

Mr. EVANS.—Note an exception. 

The COURT.—Exception allowed. 

Q. Did you employ other doctors? A. Yes, sir. 

Q. Who? A. I employed Dr. Quivle. 
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Q. Any other? A. Dr. Reitz. 

Q. And who else? A. Dr. E. M. Brown. 

Q. How long has Dr. E. M. Brown been treating 
vou? 

Mr. EVANS.—We object to that as immaterial. 

The COURT.—Objection overruled. 

A. Since the 5th of March. 

@. March when? jie JUL 

Q@. 1911 or 12? AL S12. 

Q. Now, what pain did you first suffer and how 
much ? 

A. I cannot explain how hard I suffered. [87— 
27 | 

Q. Can’t you explain it at all? 

A. I could not raise in bed and I could not turn 
around in bed. 

@. Where was your pain mostly at that time? 

A. In the sides and back. 

Q. And whereabouts in the sides 2 

A. On this side (indicating right side), and on 
this side here. 

(. Below the short ribs? 

A. In this side below the ribs around this way. 

Q. Has that pain left you down below the short 
ribs ? A. No, sir. 
. Do you experience any pain now? 
. Yes, sir, every day. 
. Under what circumstances? 
. Kind of dead pain in my back. 
. Under what circumstances? Is it paining all 
the time or do you— 
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A. Paining all the time; even if I sit still as I do 
now, it pains now. 

(Recess, after which, the call being waived and 
the jury all being present, the trial is continued as 
follows:) 

Cross-examination. 
(By Mr. EVANS.) 

Q. Mr. Godo, how long have you been a mill- 
wright ? 

A. Since I started to work for Carstens Packing 
Company. 

Q. Back in 1906? [88—28] 

A. Well, before that; in 1903 and 4 I started in. 

Q. There a couple of years at that time, approxi- 
mately ? 

A. Well, I am not certain whether it was in Octo- 
ber, 1902, or 3, I started to work for them. 

Q. How many times had you worked underneath 
the glue-house? 

A. Well, I had been working there occasionally 
off and on. 

Q. Now, tell me how many times you had been 
working under there. 

A. Well, in 1906 I put in shafting there. 

Q. You put in shafting? A. Yes. 

Q. Where did you put in the shafting? 

A. J put it in the south side of the big washer. 

Q. What you refer to as the big washer is that big 
tank that is situated over there (indicating on the 
plat) ? 

A. That is down on the floor, round tank. 
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Q. That is over in here, that shafting is? 

ie yY eS, Sit: 

Q. That is fifty to one hundred feet from the 
counter-weights ? een GO: 

(Q. How much ? 

A. It is about 25 or 30 feet. 

Q. Tweuty-five or 30 feet from the counter- 
weights? pane Wes sil” 

(). That was in 1906? A. Yes, in 1906. 

@. How many times were you under there that 
time? 

A. We were working there that spell about three 
days and then taken away and went back there 
again. 

Q. How did you goin? J understand you at that 
time, you went in this little door over here? [89— 
29 | 

A. No, sir; there was no door then at the time we 
put that shafting in there. 

. There was not any door? 

. No, sir; the platform was not put up there. 
. The elevator was not constructed ? 

. Yes; the elevator was constructed. 

. The elevator was there? Dre Ve 

. Where did you go in at that time? 

A. We went in any place into there, along there 
and along there any place (indicating on the plat). 

Q. You could go in under any place? 

A. Any place; yes, sir. 

Q. As a matter of fact, underneath the glue-house 
it was all open except that elevator-well and the up- 
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rights where the counter-weights run, wasn’t it? 

A. No; there was a place there in front just oppo- 
site the glue-house where there was some dirt shov- 
elled and some sticks stuck up and down to hold that 
dirt there. 

Q. That is along where? 

A. About 15 feet from the elevator. 

@. Fifteen feet from the elevator? A. South. 

Q. This way? A. Yes. 

Q. In this direction (indicating) ? 

A. There was an opening close to the elevator and 
there was an obstruction there about fifteen feet 
from the elevator. 

Q. At that time you couldi crawl right along under 
here (indicating)? [90—80] 

A. Yes, sir, you could go anywhere. 

@. And aside from that little obstruction at one 
place where there was dirt you could have free access 
under the whole of that glue-house? 

A. Yes, sir, except where the elevator-well was and 
the counter-weights run, and the washer. 

Q. That is the large tank over here? 

A. Yes, sir. 

Q. That was in 1906 vou were working there put- 
ting’ the shafting in? A. Yés, sir. 

Q. You observed the elevator and counter-weights 
at that time, did you not? A. Yes, sir. 

Q. Was it light enough under there that you could 
see? A. It was before it was closed up. 

Q. Before it was closed up? A. Yes. 

Q. And you observed them at that time? 
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A. Yes, sir. 

Q. When did you next work under there? 

A. I next worked under there in 1911, when I put 
in that foundation for that ringer. 

Q. So that from 1906 to 1911, at the time you put 
the ringer foundation in there, you had never been 
under there? 

A. Well, I was on small occasions, just to do some 
repairing. 

Q. What small occasions? 

A. Perhaps tighten up the boxes or tighten up the 
setscrews. 

Q. Give me any specific time that you went under 
there. A. I could not give you that. [91—31] 

@. What did you go to fix? 

A. Well, sometimes might have went to tighten a 


Q. You say that you might have gone? 

A. Sometimes I did. 

Q. Are you positive you did? 

A. Yes, sir, I did. 

@. When was that? 

A. 1906. That was in 1906, and I was under there 
in 1910 and took out some of that conveyer. 

@. You do remember in 1910 about taking out 
some of the conveyer. A. Yes, sir. 

Q. Where is that 01 where was it? 

A. That conveyer is in the south side of the 
washer. 

. That is over in here? 

A. No, it is further up this way (indicating). 
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Q. Over here (indicating) ? 

A. At that big tank. 

Q. How did you get under there at that time? 

A. I went in through that little door. 

Q. At that time you went through this door, did 
you? A. Yes, sir. 

@. Did you observe the elevator and counter- 
weights at that time? A. Not in particular. 

Q. Not in particular? A. No. 

Q. Now, when did you next go under there? 

A. That was when we built that foundation. 

@. Then the next time was when you built the 
foundation, was [92—32] it? A. Yes, sir. 

Q. When you built the foundation, how did you go 
in there? 

A. I went in through the door, that little door. 

Q. In through that little door (indicating on the 
plat) ? A. Yes. 

Q. And that foundation was built in April and you 
were injured in May? A. Yes. 

Q. Now, at that time I believe you testified you 
observed the elevator and counter-weights. 

A. Yes, sir, I did. 

(. Had the break in the cable occurred at that 
time ? A. No, sir. 

Q. So that you now testify that the change in the 
counter-weights allowing them to come down was 
made after you built the ringer foundation ? 

A. Yes, sir. 

Q. And you observed the counter-weights at that 
time so that you knew where they came to? 
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A. I knew they did not come through the floor at 
that time. 

Q. You mean you did not see them come through, 
don’t you? 

A. I did not see them come through, and I did not 
see the sill broken. 

Q. What? A. I did not see the sill broken. 

@. The sill broken? A. Yes. 

@. That broken sill was down in the mud, was it? 

A. Yes, sir, both ends of it was down in the mud. 
[93—33 | | 

Q. That was the mudsill, wasn’t it? 

A. No, it was the joist of the building where the 
whole building rested on. 

@. And when did you notice that break? 

A. I noticed that break when I went in there to 
take measurements for that tank. 

Q. How far was it from the mudsill immediately 
under the counter-weight or elevator weight,—(il- 
lustrating). Slay this is the mudsill, the bottom of 
this blackboard, how far was it from that counter- 
weight up on this upright shaft that the counter- 
weight run in to the floor above? 

A. When, when I got hurt or before? 

Q. At the time you got hurt. 

A. That was about four feet. 

Q. About four feet? A. About four feet. 

Q. When you started to go through,—when you 
came in there you started to go through under the 
counter-weights, did you? 

A. I was right on my knees when I was lighting 
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the match to see if there was anything wrong. 

Q. You lit the match before you started through 
there, did you not? A. Yes. 

Q. Did you have any other light with you at all? 

A. I had the candle. 

Q. Nothing but the candle? 

A. Nothing but the candle. 

Q. And have you observed elevators in your ex- 
perience and [94—34] in your work? 

A. Yes, sir. 

Q. And counter-weights ? A. Yes, sir. 

Q. The track or uprights that the counter-weights 
work on were practically clear down to the mudsill, 
were they not? A. Yes, sir, they always was. 

Q. And there was nothing to stop the,— 

A. No. 

Q. (Continuing.) Counter-weight coming down 
if the cable was long enough to let it come, was there? 

A. There was not. 

Q. The only change that was made, that you know 
anything about, was the lengthening of the cable? 

. The lengthening of the cable. 

. You knew that the counter-weight broke? 

. L was told they fixed the cable. 

. You knew the cable broke? 

. | knew the cable broke; yes. 

And you say before it only came to the floor? 

. Within six or seven inches of the floor. 
Above? A. Above; yes, siz. 

. Have you ever observed an elevator when it is 
being operated that sometimes they don’t stop it at 
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the proper place and it goes a little above the floor 
or a little below, and it will kind of bounce up and 
down? 

A. The elevator cannot go any farther when it gets 
to the top floor. | 

Q. It could not go any farther? [95—35] 

A. No. 

Q. How many times did you see the elevator oper- 
ated? 

A. T seen that one hundred times a day, sometimes. 

Q. How many times did you see the cable that it is 
operated on? A. Operating? 

. Yes. 

A. Well, I could see that most any time when I 
went under the building there before. 

Q. You could not see that unless you were under 
the building ? 

A. No, I could not see them under the building. I 
could see them before they were enclosed. 

Q. You could see them before they were enclosed? 

pees: 

Q. How many times did you see them? 

A. I could see them when they worked the elevator 
when I was under there. 

Q. Do you know whether the elevator was clear 
up or not? A. When? 

Q. When the counter-weight was down? 

A. I could see them go through there. 

Q. You would see the elevator going up and the 
counter-weight coming down? BN WES. 
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@. You did not know what the position of the ele- 
vator was? 

A. They could not go down any further than to the 
floor when the elevator was up to the top. 

Q. Did you ever test it or use it to see whether they 
could or not? 

A. I seen people go up and seen them take loads 
tothe top [96—36] floor, and that is as far as they 
went, and the counter-weights only go to six inches 
of the floor. 

Q. You do not know whether they could go six 
inches above that or not? 

A. They could not unless the cable is broke. 

Q. They could not go any further? A. No. 

Q. You swear positively at this time that counter- 
weight did not come down to the floor ? 

A. Not at that time when I closed it in. 

Q. When you closed it in? 

A. Closed it in over the counter-weight. 

@. When was that? A. 1906. 

Q. Now, did you ever observe that counter-weight 
after 1906, after you enclosed it? 

A. No, not until I got hurt. 

Q. You did not ever see it until you got hurt? 

A. No, sir. 

Q. Isn’t it a fact those elevators have to be fre- 
quently repaired? 

A. Well, frequently repair the elevator, but,—(in- 
terrupted). 

Q. Isn’t that the fact with reference to the cables? 
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Mr. TEATS.—We object to him interrupting the 
witness. 

A. But that cable has never been fixed before. 

Q. How do you know—you were not there from 
1906 to 1910? 

A. If it was fixed, it was never fixed so that it come 
down below the floor; of course, that shows because 
when the weight struck it broke the sill when it went 
down. 

Q. How do you know it was not fixed? You did 
not see it [97—37] and never examined the coun- 
ter-weight? A. It never come below the floor. 

. How do you know that? 

. L seen that before I was hurt. 

. You seen that in 1906? 

. L seen it after too, yes, 1911. 

. You saw it in 1911? A. Yes. 

. A minute ago you said you had not seen the 
counter-weight again after you boxed it in? 

A. I seen it when I was putting in that foundation 
for the tank,— 

Q. Putting in the foundation? 

A. I seen it did not come down below then. 

Q. How many times did you look to see? 

A. I was sitting there about half an hour waiting 
for the boys to dip the water out of the foundation 
so that we could go in and put in our forms. 

Q. Where were you sitting? 

A. Sitting on the box that goes over back of the 
elevator. 

Q. It was a kind of trough? A. Yes. 
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Q. Where did that trough run to? 

A. That trough run out beyond the elevator as you 
see it indicated on the picture? 

(Referring to Exhibit ‘‘A,”’ the plat.) 

Q. It did not run under the counter-weight, did it? 

A. Yes, sir. 

Q. Here (indicating on plat)? A. Yes, sir. 
[98—38 ] 

Q. Are you positive of it? A. Yes, I am. 

Q. Wouldn’t the counter-weights smash it? 

A. They did not come through there, so that they 
could not smash it. 

Q. They did not come through there? 


AemeN|©, Si)". 
Q. So that they could not smash it? : 
A. So that they could not smash it. ; 


Q. And it was right down under that weight? 

A. It was through that hole right under that 
weight. 

Q. You sat by the ringer foundation and watched 
that thing, did you? 

A. No, I was sitting on top of that box. 

Q. Right there near the counter-weights ? 

A. Well, I sat probably in the middle of the box 
there. 

Q. And how many trips did you see it make? 

A. Which? 

Q. The counter-weight. 

A. The counter-weight; I never seen it make any 
trips then; it did not come down then at aul, 

Q. Do you know whether the elevator was being 
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operated, or not? 

A. Yes, the elevator was being operated. I could 
hear that. 

Q. How many trips did it make? 

A. It must have made half a dozen trips. 

Q. You do not know whether it went to the first, 
second or third floor or how high up, do you? 

A. They were taking some wool up. 

Q. How do you know? [99—39] 

A. I seen it through the opening; they were drag- 
ging wool into the elevator. 

Q. It was light enough so that you could see out- 
side and see what was going on under the wharf? 

A. I could see what was going on outside from the 
inside. 

@. You sat there for half an hour, you say? 

A. I think one-half an hour, I should judge. 

(). At the time you were putting in the ringer 
foundation ? A. Yes, sir. 

Q. What were you doing sitting here? 

A. Waiting for the fellows to dip the water out. 

@. Were you talking to anybody? 

A. Talking to my foreman and them fellows, the 
foreman and the other man. 
Where was he? A. Who? 
Your partner. 
. He was sitting alongside of me. 
. Which side of you was he? 
. Of that I could not swear. 
. Was it toward the counter-weight or the other 
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A. I think he was sitting next to the foundation. 

Q. That would be next to the counter-weight, 
would it? 

A. No, that would be away from the counter- 
weights. 

Q. You sat there talking to him? An yee 

Q. Wihich way were you facing? 

A. I was facing lots of ways—facing out, looking 
out under the wharf at that and looking at the men 
that were dipping the water, as a man is when he is 
sitting. [100—40] 

Q. As a matter of fact, you were not paying any 
attention to the counter-weight ? 

A. I could not say I did not pay any attention, 
but— 

Q. You did not notice the counter-weight while 
you were sitting there, did you? 

A. No, I did not— 

Q. You did not glance up— 

Mr. TEATS.—We object to counsel interrupting 
the witness. 

The WITNESS.—If it had come down it would 
have certainly smashed that box and I would have 
noticed it, but it did not come down there. 

@. As a matter of fact, you did not notice whether 
it came beneath the floor at all or not, did you? 

A. No, I do not know. 

Q. You do not know at that time from your ob- 
servation whether it came below the floor at that 
time ? 

A. It did not come below the floor at that time. 
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Q@. You are positive of that? 

A. Iam positive of that. 

Q. You know it could not have come below the 
floor at that time? 

A. Not on that length cable they had. 

Q. If it had been on a cable that came below the 
floor you would have discovered it, would vou? 

A. Yes, sir, I would. 

Q. You could not help seeing it while vou were 
sitting there? ie SCOR. 

Q. And if it develops in this trial from the records 
of the company that the change was made and the 
cable was lengthened out two or three months before 
you put the [101—41] ringer foundation in there, 
then you are mistaken ? 

A. That was no such a thing, 

Q. You are positive of that. A. Yes, sir ann 

Q. If the change was made before you put the 
ringer foundation in there, then when you were sit- 
ting there at that point you could have seen it? 

A. Yes, sir. 

Q. And you would have known about it? 

A. Yes, sir. 

Q. And if you had exercised your faculties you 
would have known it was there? 

A. I could have because it would have smashed 
that box, the counter-weight coming down within six 
inches of the floor, of the ground. 

Q. Now, I want to call your attention to Defend- 
ant’s Identification 1, and ask vou to tell what that 
picture is. 
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A. That was not there when I was there. 

Q. Have you ever been there since the tank was 
put in? A. No, sir. 

Q. Wasn’t you over there the other day? 

A. No, sir. 

Q. With the exception of the tank. Leaving the 
tank out of the picture, isn’t that a photograph of 
the packing-house at the time vou went there to 
make the measurements? 

A. That is something that was not there when I 
was there. 

Q. Well, from there down is all I care about, where 
the stuff runs out into the tank. 

A. I never saw the stuff— 

Q. Leaving the tank out. From the tank on down 
this way does [102—42] the picture— 

A. This is the way it was at the time I was there. 

Q. And you were putting the tank in that wharf in 
the position this tank is in, weren’t you? A. Yes. 

Q. And the studding that you were to measure is 
the studding that this tank rests on there, wasn’t it? 

A. I do not know a thing about that, because I did 
not get to see. 

Q. You were told to get the measurement of the 
studding next to that place. 

A. I was told to get the measurements from the 
building to the next cap. 

Q. The next cap? A. The next cap. 

Whereupon Identification 1 is offered in evidence 
by the defendant, received in evidence by the Court 
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without objection, and marked as Defendant’s Ex- 
hibit 1. 

Q. I show you Defendant’s Identification 2 and 
ask you if that shows the side of the glue-house show- 
ing the elevator-well and the space left vacant he- 
tween the wharf and the building. 

A. That is the place where I was. 

Q. Does that show the correct position ? 

A. That is the correct position where I went in 
under. 

Q. Where did you crawl] under ? 

A. Right here on this corner. 

@. Mark that with an X there. And this open 
door here shows the elevator, does it—that shows the 
elevator? [103—43] 

A. That shows the elevator on top of the wharf. 

Mr. EVANS.—We offer this in evidence. 

The COURT.—It will be admitted. 

Thereupon said photograph, Defendant’s Identifi- 
cation 2, is received in evidence and marked Defend- 
ant’s Exhibit 2. 

Q. Now, Mr. Godo, we will say that this is the side 
of the Judge’s desk, and this ruler is the track or 
uprights in which the counter-weight runs. 

Ay essen: 

Q. Now, before you get to that, right at the side 
of it is an opening, is there not? 

A. There was not at the time I was there. 

Q. There was not any opening there ? AL eNG: 

Q. And on the other side right here there is an 
opening, is there not? A. No, sir. 
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Q. And then right in front of you—(Interrupted.) 

A. Which side are you talking about? 

Q. The right. | A. Only to the south. 

Q. To the right of the counter-weights you could 
go in there. 

A. Well, when I was there was boards stuck up 
and down there and dirt piled in it, old boards to 
hold back the dirt. 

Q. Now, I will ask you if right in front of you you 
could not go right straight ahead, and right around 
the counter-weights and have the whole area under- 
neath that packing-house in which to go around to 
the place you thought you could [10444] meas- 
ure through? A. Which? 

Q. Right on beyond where the counter-weights 
were, the whole area under there was open, wasn’t it? 

A. Yes, sir; that is 15 feet from the counter- 
weight; there was a place 15 feet from the counter- 
weight that was not open. 

Q. I will show you Defendant’s Identification 3 
and call your attention to a gentleman in the picture 
and the opening through which you look to see him. 
Was that opening there when you were hurt, right 
where Alstrum is sitting? 

A. I cannot see where that is. 

Q. I will call your attention to the fact that here 
is the opening of the counter-weight between these 
two uprights; was that opening there? 

A. That is under the new building. 

Q. Now, right straight from where you crawled in, 
just after crawling in, assuming you crawled in at 
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the place you said you did right here at this X, the 
eounter-weight would be back of the elevator here, 
wouldn’t it? 

A. Right back that way (indicating). 

@. Right back over here ? 

A. No, you could not see that. This is the ele- 
vator on the north side and the counter-weight is on 
the south side of the elevator. 

Q. That is what I am getting at, and it is about 
in a parallel line with this side of the elevator. 

wee No. 

@. How far back is it? [105—45] 

A. Well, it comes just down to the corner of the 
elevator. 

@. It comes down at the corner of the elevator? 

Eve 0s. 

Q. Now, when you got there you started to go 
through right here at the point under the counter- 
weights. 

A. Well, I tried to get through there first and then 
I come around here (indicating). 

Q. Wasn’t it open so that you could go right 
straight ahead ? 

A. It was open, but, my God! the dirt there was 
there to crawl through. A man has to go on his 
knees. He wants to go the shortest route he can. 

Q. It was dirty under there—you know under that 
packing-house it was just tide-flats and soft mud? 

A. Certainly. 

Q. And you could have gone straight ahead and 
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gone around the elevator shaft entirely, couldn’t 
you? 

A. I could have gone out that way by going 20 feet 
more—15 feet more. 

Q. Looking at your plat here, you stated that you 
came in right there where the letter H is. 

A. Yes, sir. 

@. You came down here to where the counter- 
weights are and started under? AX, SUO8. 

Q. You could have come right straight ahead and 
climbed over that studding, gone right straight 
and around to your point of labor, couldn’t you, that 
you intended to go to? A. I could do it. 

Q. You could have done that, that was open? 
[ 106—46 ] A. That was open. 

Q. And you could see it? 

A. Yes, I could see it. 

Q. You knew there was no counter-weights or any- 
thing else over there? Ae IL did. 

Q. Now, nobody told vou to go under the counter- 
weights, did they ? 

A. They did not. They told me to go under the 
wharf. 

Q. They told you to go under the wharf? 

DN. SUES, 

@. You do not know of any work being done un- 
der that packing-house over on the side beyond the 
elevator shaft, along the wall adjacent to the new 
tank, do you, prior to that time? A. No, sir. 

Q. The only work that had been done under there 
at all was to put in this big vat over to the other side 
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of the packing-house, wasn’t it, and this ringer foun- 
dation ? A. Yes, sir. 

Q. That was the only thing that would occasion 
any men to go under there at all? 

A. Have to go under there to draw the water out 
of the washer? 

Q. You had never been under there at all your- 
self? A. Never under there. 

Q. Did you know of anybody that had been over 
there? A. I did not. 

@. Did you know of any occasion that anybody 
would have to go in there? 

A. Not to my knowledge. [107—47] 

Q. Did you know whether or not you could go un- 
der the wharf there at all? 

A. I knew I could go through there by cutting a 
hole in the plank. 

Q. Did you have anything with you to cut that 
away? A. Yes, 

Q. What did you have? 

A. I had a hammer and chisel. 

@. You took a hammer and chisel and a pole 
twenty feet long? A. Yes. 

Q. To go down there to get under the wharf, that 
is what you were going to try to do? A. What? 

Q. You could have taken up the plank on the 
wharf and made your measurements without going 
under the building at all? 

A. { could, but Mr. Cornils would not let me. 

Q. Cornils would not let you? A. No. 

Q. What did he say? 
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A. He says, “If Tom sees you pulling up the 
wharf, he will give you hell.”’ 

Q. That is Tom, Mr. Carstens? A. Yes. 

Q. You want the jury to understand that Mr. Cor- 
nils, the master mechanic, told you that if Carstens 
caught you taking up the planking to make the meas- 
urement for that tank he would give you hell—is that 
it? A. That is what he told me. 

(). You were going to cut the wharf out to set the 
tank in [108—48]_ in there, weren’t you? 

A. He told me he would have the laborers to do 
that work. 

@. He was going to have it done? 

A. He was going to have the laborers do that work. 

Q. What you were to do was to get the measure- 
ment from the building, from the foundation, over to 
this cap? A. Over to that cap; yes. 

@. You say he told you to go under the wharf? 

A. Yes. 

Q. Why didn’t you go under the wharf? 

A. 1 could not go under the wharf. 

Q. Did you tell anybody you could not go under 
the wharf? A. I did not. 

Q. You did not? A. No. 

Q. You went this same way because that suited 
your convenience to do that work that way, did you? 

A. [had to do it, because I always had to do what 
I was told. 

Q. And if aman told you to butt your head against 
a wall you would not make any remonstrance—you 
would go and do it? 


98 Carstens Packing Company 


(Testimony of Louis Godo.) 

Mr. TEATS.—I object to that. 

Q. If he told you to do an impossible task you 
would go and try to do it without any question, 
would you? 

Mr. TEATS.—I object to that as immaterial. 

The COURT.—Sustained as argumentative. 

Q. You knew you could not get under the wharf 
at all, didn’t you? 

A. Not at the place I tried to first, but I knew I 
could get a measurement by cutting a hole in the 
building [109—49] over on that side. 

Q. Over on what side? 

A. On the north side of the building. 

Q. Was that the only place you could cut a hole 
through? A. By going under the wharf. 

Q. It was the only place under the whole building 
where you could do that? 

A. Well, I had to go to the place where I could 
make the measurement, that is the certain place 
where that plank was situated. 

Q. You had never been there? 

A. T ain’t, but I know I could get through. 

Q. But you did not know whether you could get 
through there or not? 

A. I know I could not get through there unless | 
eut a hole in the wharf. 

Q. You could cut a hole in the wharf before you 
got through there, couldn’t you? 

A. No, I could not get my measurements until I 
got to the certain place where the tank was situated. 

Q. Why could not vou have cut the hole where you 
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tried to get under there? 

A. Because I had to get my measurement. 

Q. You could have gone under the wharf and got 
the measurement there, couldn’t you? 

A. I could not get under the wharf unless I could 
cut a hole out of the cap, so that I could crawl in. 

Q. If you had cut your hole down here this side 
of the elevator shaft, vou could have gone through 
there and gotten under the wharf through there? 
[110—50]| A. There was no place there. 

Q. The wharf was higher than the other floor, 
wasn’t it? 

A. The cap was just about six inches from the dirt, 
from the muck, and I could not craw] under there. 

Q. The only direction you had was to go under the 
wharf. A. To go under the wharf. 

(@. And make that measurement, 

A. And make that measurement. 

Q. You are positive that. Pete told you you could 
not take up the plank on the outside? J SE. Sub 

Q. Do you remember anything that was said to you 
immediately after you were hurt? 

A. Yes, I remember, not immediately, but on the 
way to the hospital. 

Q. On the way to the hospital ? A. Yes. 

Q. Do you remember anything that was said right 
there at the time? 

A. Not as I remember. I know I cannot recall 
anything that was said there, onlv Mr. Cornils come 
and wanted me to sign a paper while they were tak- 


100 Carstens Packing Company 


(Testimony of Louis Godo.) 
ing me into the ambulance and taking me to the hos- 
pital. 

@. You were not unconscious at that time? 

A. No, I was not then. 

Q. Didn’t he say to you, ‘‘Why didn’t you obey 
my instructions ?’’ 

A. No; he did not say anything of the kind. 

Q. Did not make any such remark as that? 

A. No, sir. 

Q. Who was there? [111—51] 

A. I do not know who was there when they took 
me out. 

Q. Who was there when he told you to give him 
the release? A. There was not anybody with me. 

(). Just you and Pete? A. Me and Pete. 

Q. Now, Mr. Godo, I show you Defendant’s Iden- 
tification 4, which purports to be a picture of the 
counter-weight clear down, and ask you if that rep- 
resents the situation there, with the exception that 
the counter-weight is down? 

A. Them openings were not there at the time I got 
hurt. 

(). This opening here marked A and this opening 
here marked B, were they there at that time? 

A. No, they were not there. 

Q. I refer to these here. 

A. Them openings there were not there at the time. 

Q. There were not any openings along the side of 
the counter-weight ? A. No, only along the sill. 

Q. Up to the top along the sill? 

A. Up to the top. 
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Q. There was not any perpendicular opening here 
as shown in this picture? A. No, not that I seen. 

Q. Was there anything there at all? 

A. I could not say. Of course I did not get so far 
over; I did not get to see it. 

@. When you went under there this counter- 
weight was about how far from the side of the build- 
ing? 

A. That I could not say. That was about six 
inches from the west plank of the elevator shaft 
there. [112—52] 

Q. Approximately how far out from the wall 
ule A. It was about eight feet. 

Q. About eight feet from where you crawled under 
to where the counter-weight was? A. Yes. 

Q. It was daylight when you went under there, 
wasn’t it? A. At that time it was light. 

Q. There was a hole the light came through? 

A. Yes, there was a hole the light came through. 

Q. And you could see the general surroundings? 

A. Yes. 

Q. You could see that was the place where the 
counter-weight run? Am Ves) 

Q. You could see the grooves on the plank, on the 
side of the counter-weight shaft? 

A. I could not see the grooves, but I could see the 
lead taps. 

Q. You knew that was the counter-weight track? 

iN, eS 

Q. You could see generally the place right ahead 
of you? A. I could. 
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@. You knew it was all open under there with the 
exception of that space, didn’t you? A. Yes. 

Mr. EVANS.—I offer in evidence Number 38. 

Mr. TEATS.—We object to that, the conditions 
were not the same when the picture was taken as they 
were at the time of the accident. 

The COURT.—The objection will be overruled. 
The jury will understand the differences he pointed 
ont. [113—53] 

Thereupon said photograph is received in evidence 
by the Court and marked as Defendant’s Exhibit 
No. 3. 

(. The opening where the man is shown was, I be- 
lieve you testified, in Number 3? A. Yes. 

Mr. EVANS.—I will offer Number 4 too. He said 
the only difference is he didn’t think these openings 
were on the side of the counter-weight. 

The COURT.—It will be admitted subject to the 
exception regarding the condition. 

Thereupon said photograph is marked as Defend- 
ant’s Exhibit Number 4. 

@. The condition as to the light had not been 
changed between the time you sat on the box and 
watched the proceeding there in April, and the time 
you got hurt, so far as the light was concerned? 

A. Not to my knowledge,—well— 

(). It was just as open as it had been before? 

A. No, it was not. There the addition, the new 
building built on there, and there was a flooring laid 
that made it darker all over. 

Q. That building was there at the time the founda- 
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tion was put in, wasn’t it? A. No, sir. 

@. In the course of construction? 

A. They just started to cut the hole in the wharf 
for the posts. 

Q. That new building was built on the outside of 
the other building, wasn’t it? [11454] 

A. Yes. 

Q. And there was a wharf out from that old build- 
ing at the time? Bo SRR. 

Q. So that so far as this opening and where you 
crawled in on the day you got hurt, that was all just 
in the same condition ? 

A. That was all in the same condition. 

Q. And the light from that point came just the 
same at the time you got hurt as it had before? 

A. Yes. 

Q. It would be just as light ag the place you sat 
as it was before? A. Yes. 

. Where did you say this counter-weight hit you? 
. It struck me on my shoulder. 

. Which shoulder ? 

. Right across the back. 

Right across the shoulders? JN MUGS. 
Just indicate on me where it struck you. 
. Right there (illustrating on counsel). 
Above your shoulder blades? 

Right there. 

It hit you above your shoulder blades? 
Yes. 

. How did you hurt your foot? 
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A. The foot was caught on the plank I was stand- 
ing on. 

Q. The foot got caught on the plank? 

A. I was forced over. I do not know how I got 
hurt, but I [115—55] was on that plank. 

Q. You were held there? 

A. It crushed me with the weight. 

Q. It held you there until they raised it up? 

A. Yes, it held me there until they raised it up. 


Redirect Examination. 
(By Mr. TEATS.) 

Q. Whereabouts is the wharf—can you tell by 
looking at Number 2? What do we understand by 
the wharf ? 

A. The wharf is off here (indicating). 

Q. Is this the wharf here, this plank? 

A. Yes. 

Mr. EVANS.—The flooring where the figure 2 is 
written. 

Mr. TEATS.—Q. And where you went under is at 
this first opening here from the elevator? 

A. Right there at the corner. 

@®. This one here? A. Yes. 

Q. Now, when you got down in there, what did you 
find ? A. Found some dirt and mud and shit. 

®. Filth and manure? 

A. Filth, manure and everything. 

@. How deep was it? 

A. I went down one foot, pretty near. 

Myr. EVANS.—I move to strike that out as not re- 
direct. 
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The COURT.—Why are you going over this again, 
Mr. Teats? 

Mr. TEATS.—To show the condition. His main 
stress is why didn’t he go through some other way. 

The COURT.—Objection overruled. [116—56] 

Mr. EVANS.—Exception. 

The COURT.—Exception allowed. 

Mr. TEATS.—Q. The question was asked you 
why didn’t you go through here where you see Al- 
strum. Is Alstrum in the courthouse? 

A. No, sir. 

@. Why didn’t you go through there? 

A. I didn’t like to craw] on my knees in that dirt 
and mud and filth. 

Q. Over there beyond this space? 

A. Over there beyond this space. 

Q. Look at Number 4. Do you recognize the 
weight there ? A. Yes, sir. 

Q. When did you ever see that down in that posi- 
tion ? A. Never did. 

Q. Never did see it? A. No, sir. 

Q. Now, you were speaking about a broken plank. 
Can you explain it more fully to the jury by num- 
ber 3? 

A. That comes across here (indicating), comes 
across there, over there by the wharf. This picture 
shows under the floor; it shows the joists. Right on 
top there it was broke. 

Q. Which was broke? 

A. The joist forming this top. 

Q. When did you first know that was broken? 
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A. When I tried to get through here. 
Mr. THATS.—The space we are looking at is the 
second space in the photograph. 
Q. And that space we will mark with a round 
mark, cireular (117—57] mark. 
. Yes, I think that is about where it is. 
. About how wide is that space? 
. That space there,— 
. Where the counter-weight came down? 
. That is a little over two feet. 
. Can vou explain by Number 4 where that 
broken plank was? A. No, it don’t show there, 
Q. I know the broken plank don’t show, but can 
vou show the space where the broken plank was? 
. It was right on top there, top of the Joist. 
. What is this plank here that we see? 
. Where the joist lavs on. 
. That is one of the joists that go through there? 
We: 
. Was this plank like a trough, laying flat? 
. No, it was standing on the edge, broke down on 
the edge. 
. Broke down on the edge? 
A. It fell right out from the studding. 
Q. Now, he would have you say in his examination 
that there were some guides up and down? 
A. Yes, sir. 
Q. In which at the time you were hurt the counter- 
weights ran. Did they run down in here? 
A. Yes, sir, they run down in here. 
Q. Could you see them? Did you know the coun- 
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ter-weights ran down? 

A. I did not know the counter-weights run down, 
but I seen the guides. 

Q. Were the guides there too? [118—58] 

A. Yes, sir. 

Q. Was there anything there to indicate that the 
counter-weights came down? 

A. Not that I could see. 


Recross-examination. 

(By Mr. EVANS.) 

Q. What did you think those guides were there 
for? A. What is that? 

Q. What are those guides for? 

A. Down there? 

Q. Yes. 

A. I don’t know what they were down there for. 

Q. Well, they were just the same as they were 
above, where the counter-weight run, just a continu- 
ation ? A. They did at the time I got hurt? 

Q. They were there before you were hurt? 

A. They were there. 

@. Never been any change in them, so far as you 
could see? 

A. No, not as far as I can recollect. 

Q. Just the same clear up and down, they ran clear 
down in the mud? A. Yes. 

Q. Now, what do you suppose they put those 
guides there for? 

A. That is more than [ can tell you. Have them 
there to run the counter-weights on. , 

Q. You say that there was a beam or plank 
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broken ? A. Yes, 


Q. 
AG 


Where was that? 
That was right up over, from this girder over 


to the [119—59] outside girder. 


Q. From this plank or beam? 

A. Or joist; yes. 

Q. Now, how far down did it go? 

A. It go right down to the mud, one end of it. 

Q. One end of it came right down in the mud here? 

Ae eS, 

Q. And you tried to craw] over that? 

A. No, I was trying to crawl under it, through 
here (indicating). 

Q. You were trying to crawl under it? 

A. Yes. 

Q. It was not in this space, was it (indicating) ? 

A. No, the break was over close by the girder. 

Q. How did it hinder you from going through 
there? 

A. It did not hinder me from going through; I 


was going through there. 


Q. 
A. 


What has that got to do with the story? 
I guess when that cable broke that counter- 


weight broke that joist. 
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. Oh, it did? A. Yes. 

. When the cable broke it broke that joist? 

. Yes, sir, that joist. 

. And they never had to fix it? 

. No, never to my knowledge. 

. Were you there when they broke it? A. No. 
. This joist is out to the side of the guides of the 
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counter-weight track, isn’t it? [120—60] 

A. I do not know whether it is or not, but it is 
under the whole of the building, and the guides were 
naturally nailed to the studdings. 

Q. You can see it right there in the picture, can’t 
you? A. I cannot see that exactly. 

Q. Let me call your attention to that line right up 
there, and ask you if that don’t look like a picture of 
the guide. 

A. Well, it might be, but I cannot say for sure. 

@. Now, what broke there was the—well, we will 
say this is the counter-weight, the cable being fas- 
tened into the counter-weight at the top, and the 
cable broke off here by the counter-weight (illus- 
trating) ? A. Yes. 

Q. And let it drop down? A. Yes. 

Q. Explain to me how it broke that joist. 

A. Of course the counter-weight got out over the 
joist. 

Q. The counter-weight got out over the joist? 

A. Yes. 

Q. Clear out here over the joist (indicating) ? 

A. Yes. 

Q. How could that get over the joist if it run in the 
track? 

A. The counter-weight was bigger than the roads, 
and them roads was right up against the joists. 

@. It ran up above there all right? 

A. It ran up above there all right, there was noth- 
ing to hinder it above. 

Q. How big was this joist? 
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A. I do not know whether it was 12 by 12, or 13 by 
12. [121—61] 
. Were you there when the accident happened? 
A. Which? 
@. When the joists got broken? A. No, sir. 
@. When had you ever seen it? 
A. Seen it when I went under there. 
Q. Did you ever hear of it before? CaN G: 
Q 
A 
Q 
Q 


& 


. How do you know the counter-weight broke it? 
. Because there was no other weight to break it. 
. That is your conclusion? A. Yes. 
. From what you saw there, that sometime prior 
to that the counter-weight fell and broke it? 
A. I do not know about that. 
Q. You do not know anything about what broke it? 
A. There was nothing else to break it but the coun- 
ter-weight. 
Q. You do not know what else broke it, do you? 
A. Not for certain. I did not see it. 
Q. You knew that the counter-weight had fallen 
once 


you knew the cable broke once and let the 
counter-weight down? 

A. I knew the cable broke, but I did not know the 
counter-weight come down there or not when it was 
fixed. 

®. You knew if the counter-weight broke it would 
come down, if the cable broke? A. I expect so. 

@. You knew it had broken? 

A. I expected it had; yes. 

@. You knew it would be dangerous to be under- 
neath if it broke again, didn’t you? [122—62] 
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A. I knew it would be dangerous; yes. 

Q. You knew at the time you went under there, or 
started to go through there, you knew the counter- 
weight had broken and come down? 

A. I knew the cable was fixed, yes. 

Q. You knew the cable had broken and the coun- 
ter-weight come down, did you not? i es 

Q. And yet you went through there or tried to? 

A. How? 

Q. Yet you tried to go through? 

A. It was fixed when we tried to go through there. 

Q. You knew there had been some change made 
there? 

A. I knew there had been a change made or they 
had fixed it. 

Q. You knew it had been fixed. Now, what would 
be the simplest way to fix it? 

A. Raise the weight up to its place again where it 
was, or else tie on to your weight where it was, and 
then board up the holes so that nobody could come 
up into dangers. 

@. Wind off the drum one wrap of the cable, and 
connect the cable with the weights and then wind it 
on, if that could be done, that is the way to do it, isn’t 
it? A. That is the way to do it. 

Q. Yes. 

A. But if you done that you ought to cover it so 
that nobody could get under the weight. 

Q. But that isa very frequent method of repairing 
a break of that kind, isn’t it? A. Which. a 

Q. That is the natural way to repair that, isn’t it? 
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[123—63] A. Yes. 
Q. Sir? A. Ys. 


Redirect Examination. 
(By Mr. TEATS.) 

Q. Now, at the time you lighted your candle, were 
vou crawling through there or what were you doing? 

A. No, sir, I was standing still. 

Q. What for? A. For to light the candle. 

(. What else? 

A. I did not get to light the candle. I got the 
match ht, but I did not get to light the candle until 
it struck me. 

Q. Before it struck you? A. Yes. 

Q. Why did you want to light the candle? 

A. So that I could see what ails that timber that 
was broken, or if there was any danger. 

Q. Whereabouts? 

A. Right there, where there was danger around 
me. 

Q. So that you were not crawling through at this 
time when you got struck ? ANG: 

@. You were lighting the candle to look into the 
dark to see what was the matter ? 

A. Yes, to see what was the matter. 

@. And why this timber was broken? A. Yes 

(Thereupon the jury was admonished and excused 
until 10 o’clock the following morning.) [124—64] 
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November 26th, 1912, 10 A. M. 
The call of the jury being waived, and the jury be- 
ing present, the trial of this cause was continued as 
follows: 


LOUIS GODO, being recalled, continues his testi- 
mony as follows: 


Redirect Examination. 
(By Mr. TEATS.) 

Q. Do you know about where you were located 
when Pete Cornils told you to go under the wharf and 
make the measurements ? 

A. I was standing about ten feet from the corner 
of the new building, on the wharf. 

Q. Which way ? 

A. To the north of the new building. 

Q. Over this way? A. Yes, sir. 

Q. Somewhere in this locality? (Indicating on 
Hix 3A.’ ) A. Yes. 

Q. Mark that X there, with a ring around it. Were 
there men working on the new building at that time? 

A. Yes, sir. 

Q. Who were they? 

Mr. EV ANS.—We object to that as immaterial. 

The COURT.—Objection overruled. 

Mr. EVANS.—Exception. 

A. Aman by the name of Hansen and another fel- 
low by the name of Lee West. 


Recross-examination. 
(By Mr. EVANS.) 
Q. How far was it from the tide-flats to the wharf? 
[125—65 | A. Sir? 
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@. How far was the wharf from the tide-flats 2 

A. I should judge about six or eight inches; the 
cap is part of the tide-flats, part of the mud. 

Q. I mean the platform or wharf. 

A. The platform at that place would be about two 
eer 

Q. Two feet? A. A little over two feet. 

Q. Above the flats? A. Above the muck. 

(Witness excused.) [126—66] 


[Testimony of J. E. Belcher, for Plaintiff 
(Recalled). ] 
J. HE. BELCHER, being recalled, continues his tes- 
timony as follows: 


Direct Examination. 
(By Mr. THATS.) 

Q. Do you know from your own memory or from 
information that you have gathered when the ringer 
foundation was built? A. Yes, sir. 

Q. From what did you gather your information? 

A. From the time-book, showing what the boys 
were doing—I mean Godo and Olson—and from the 
bills we paid for material that was used in the con- 
struction. 

Q. Do the two tally? 

A. The forms were built just prior to the time the 
material was bought to build the concrete with. 

@. When was that? 

A. On April 26th, 1911, we paid the Smith Cement 
Company— (Witness refers to papers.) 

Q. That is not what I want. I want what was 
bought, not paid. Can you tell that from your mem- 


vs. Louis Godo. 115) 


(Testimony of J. E. Belcher.) 
ory ? A. No, I cannot. 

Q. You have no idea, only from what the records 
show, and that and that is not an original record ? 

A. This is an original record; yes. 

Q. How do you mean it is an original record? 

A. It is an original time-book. 

Q. Do you know who made it ? fay JEG, 

Q. Did you make it? A. No, sir. 

Q. I do not care for information from that source. 
I did not [127—67] know but what you had some 
payments— 

The COURT.—Ask about something you do care 
about then. 

Mr. THATS.—That is what I am asking right now, 
when it was made; that is what I care about. I do 
not care about any information gathered that is sec- 
ond-handed stuff, if the Court please. 

The WITNESS.—That is all I can give you at 
any event. 

Q. So that you do not know when that was built? 

Eemieaornots no, 

Mr. EVANS.—The time-keeper who kept this 
record, Mr. Lungren, is outside, and if Mr. Teats 
cares for the information he can get it from him. 

(Witness excused.) [128—68] 


[Testimony of Nels Olson, for Plaintiff. ] 
NELS OLSON, a witness called and sworn on be- 
half of the plaintiff, testified as follows: 


Direct Examination. 
(By Mr. TEATS.) 
Q. Where do you live? A. 4138 South J. 
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@. What is your business? A. Carpenter. 

Q. How long have you been working at the car- 
penter trade? A. About 11 years. 

Q. Were you working for the Carstens Packing 
Company in May, 1911? A. Yes, sir. 

Q. How? A. Yes, sir. 

Q. Who were you working with during May 27th, 
1910? A. Louis Godo. 

Q. The plaintiff in this case? AN WS Aine, 

Q. Look at this Identification ‘‘A.’’ Twill ask you 
whether you recognize the ground floor and tide-flat 
situation there by that map. 

A. It is the mud-flat, I guess. 

Q. Did you assist in making the form for the ringer 
platform ? Pie Vee esi, 

. Who did you assist in it? A. Louis Godo. 
Q. Whereabouts did you get under the building? 

. From the front of the old building. 

. How? [129—69] 

. From the front of the old building. 

. What were the conditions under there? 

Oh, it is nothing but mud and water and filth. 
. How far below the joists is the flats around 
south of the elevator-well? A. I do not hear. 

Q. How far below the building was the flats south 
of the elevator-well ? 

A. I should judge about four or five—about five 
feet underneath there. J would not say for sure. 

Q. Do you remember when you went in there to fix 
the form—do you remember when that was? 

A. It was some time in April, I think. I cannot 
say the exact date. 
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. 1911—April, 1911? A. Yes. 

Were there any other men there at that time? 

. They had a few helpers down in there. 

What were they doing? 

. They were cleaning out the mud and filth. 

. From where? 

. From the foundation; fixing the foundation. 

. From the foundation, that is where you were 
going to put the foundation? 

A. Yes, the ringer, making a hole, digging a hole 
there for the ringer. 

Q. And how do they do that? 

Mr. EVANS.—I do not think that is material, and 
object to it as immaterial. 

The COURT.—Objection overruled. [130—70] 

Mr. EVANS.—Exception. 

A. Why, they had planks down to keep the dirt 
from getting back into the hole. 

Q. They were doing what? 

A. Well, they bailed out all the slush into the box 
and it went off through the building somewhere. LI 
could not say where. 

Q. Which way did the box go? 

A. It went towards the northwest corner of the 
glue-house. 

Q. Along about where you see these two lines, along 
in that direction? 

Mr. EVANS.—We object to that as leading. 

The COURT.—Objection sustained. 

A. The northwest corner of the building. 

@. Could you tell about which way they were— 
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towards the northwest corner of the building? 
pe eS, 

Q. That is over in this direction ? A, Wes 

Q. Do you remember when you were there waiting 
for the water and filth to be taken out of this hole 
preparatory to putting in your forms, or the forms 
for the cement foundation, what you and Godo did? 

A. We were sitting on the end of that box there 
when they were working there. 

Q. Which end? A. The upper end of it. 

Q. What do you mean by the upper end? 

A. At the end where they poured their slush in it. 

Q. That is the southeast end? [1381—71] 

AN, YC: 

Q. How were you sitting as to Godo? 

A. I cannot remember how we were sitting. I 
know we were sitting on the side of the box there. 

Q. Were you ever under there before? 

A. No, sir. 

Q. Now, at that time I will ask you whether or not 
the new addition was being built. 

A. No, it was not built at the time we fixed the 
ri oeen: 

Q. What were you doing on the 27th day of May, 
the day of the accident to Mr. Godo? 

A. We were working on some 3 by 12’s. I think 
they were for piling, for a dam out there. 

@. And where were you working? 

A. North of the new part of the glue-house. 

Q. North of what? 


vs. Louis Godo. 119, 


(Testimony of Nels Olson.) 

A. The new part of the glue-house. 

Q. Did you have occasion to go under the building 
that day, under the new part? 

A. Not until the time Louis got hurt. 

Q. At the time Louis got hurt were you working 
with him? A. I was working with him. 

Q. How did you happen to go under there with 
him ? 

A. He had a pole in his hand and I asked him when 
he could take,— 

Mr. EVANS.—We object to that. 

Mr. TEATS.—It is part of the res gestae. 

The COURT.—The objection is sustained about 
the talk. Tell what they did. 

Q. Just tell what you did and what he did and what 
you were [1382—72] going to do. I think it is 
part of the res gestae, anyhow, if the Court please. 

A. We were working on them piling, and it was 
about, I could not say whether it was four o’clock or 
not. It was in the afternoon and Pete came along 
and called Louis off. They were going to put in the 
tank, and they went over in the direction of the stair- 
way where the tank sets in there, and I went in the 
blacksmith-shop or carpenter-shop with our tools, 
and when I came back again Pete Cornils had gone, 
and I asked Louis, I say,— 

Mr. EVANS.—We object to that. 

The COURT.—The objection sustained in regard 
to what the plaintiff told him. 

Mr. THATS.—Q. Just tell what you did. 

A. I came back again and Louis had a pole in his 
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hand, and I said, ‘‘Where are you going’’—(inter- 
rupted). 

Mr. EVANS.—I object to that. 

Mr. THATS.—I think that is part of the res gestae. 

The COURT.—The objection is sustained. You 
are only asked to tell what you did. The Court has 
asked you a couple of times not to tell what Godo told 
you. 

A. We went underneath the building at the corner 
of the new part and the old part of the glue-house. 

Q. Whereabouts did you go under? Look at Iden- 
tification Number 2. 

A. We went under right here. 

Q. Where that blue mark is? A. Yes, sir. 

Q. The triangle? A. Yes, sir. [138—73] 

Q. Which went in first—you or Godo? 

A. I cannot remember who went in first. I think 
Godo went in first and I followed him. 

Q. Then what did you do when you got in there? 

A. I think Louis lit a candle and I had my back to 
him, and when I turned around I seen him on his 
hands and knees going through the hole where the 
elevator-shaft or weight comes down. When I turned 
around I seen the weight go down on top of him. I 
ran out there and hollered to get hold of the elevator 
rope, and somebody did up above at the same time 
and pulled the cable and got the elevator coming 
down again, and when IJ got down underneath again 
Louis was sitting on the inside of the hole, and I 
crawled through and asked him if he was hurt very 
bad; ‘‘'T'ake me out,’’ he says, and I took him around 
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—around the timber and brought him out. 

Q. Look at Exhibit ‘‘A.’’ Which way did you 
take him out? 

A. Took him around this way, around this way. 
It was boarded up here, and we come around there 
and come up through there (indicating on plat). 

@. Make a mark about the course you went. 

(Witness does so.) 

Q. Where was it boarded up? 

A. In here, a few boards in there. I know I took 
him around there. I do not remember just how it 
was. I took him around. 

A JUROR.— Where did you say the boards were ? 

A. Here, right along here. 

Mr. THEATS.—Q. Now, when the weight came 
down on Mr. Godo, in what position was he? [134— 
74] A. When he got underneath ? 

Q. Yes. When you turned around and saw the 
weight strike him, in what position was he, can you 
describe that to the jury? 

A. He was sitting down just about like this. (II- 
lustrating. ) 

Q. That was after the weights were taken off ? 

A. Yes. 

@. I mean when the weight hit him. 

A. He was down on his knees crawling through the 
hole. 

Q. While the weight was on him? 

A. When the weight came down he was just 
squashed down like that, you know. 

@. How near to the ground was he squashed down? 
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A. There is a timber that is broken off there where 
it goes underneath there, and IT guess his face was 
right down in the mud, and the weight got on top of 
him. 

Q. Who helped you take him out? 

A. T do not know the name of the fellow. Carroll, 
T think his name is. 

Q. Carroll? A. Yes. 

Q. Did Mr. Hansen help take him out? 

A. J remember he was right there when I got out 
from underneath the building. 

Q. Now, when you went in after lifting the eleva- 
tor-weight off of him, where was Louis? 

A. He was in the hole. 

Q. How? 

A. He was underneath the glue-house. 
@. How far from the hole? [1385—75] 
A. Right at the hole; his feet was just about at the 


Q. Which way did you go to him? 

A. I crawled through the hole. 

Q. Why didn’t you go there around some other 
way ? 

Mr. EVANS.—I object to that as immaterial. 

The COURT.—The objection is sustained. 

@. Could you have reached him any other way ? 

Mr. EVANS.—That is objected to for the same 
reason. 

The COURT.—The objection is overruled. It 
goes to the conditions. 

Mr. EVANS.—Exception. 
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A. No, I never thought about it, never come in my 
mind. I was excited when I seen him hurt there. 

Q. Where was the elevator-weight when you went 
in to help him out? © A. Up atthe top. 

Q. Top of the building? 

A. Yes; the elevator was down and the weight was 
up. 

@. When you went in there what was the condi- 
tion of the ground in west of: the elevator-well ? 
. Pretty muddy in there. 
. What was it as to filth ? 
. Well, it is mud and water. 
What else? 
. That is all I can remember of. 
. How deep was that mud—did you get into it? 
. I do not know how deep it was. I stepped in 
there over my ankles. 

Q. After you got him out what did you do? 

Mr. EVANS.—I object to that as immaterial what 
he did after [136—76] he got him out. 

The COURT.—You understand, just what you did 
in connection with the plaintiff. 

The WITNESS.—After I got him out I took him 
over to the lumber pile and went and got some water 
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for him. 
Q. Where was the lumber pile? 
A. Just about where we were fixing them planks. 
Q. To the north of the new addition? A. Yes. 
Q. Then what did you do? What condition was 
Godo in when you first found him over here under 
the glue-house ? 
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A. Why, he was sitting up and he was grunting 
and he was bleeding through the nose. 

Q. What condition was he in when you took him 
out? 

A. Well, groaning and complaining that he was 
Nuit 

Q. Could he walk—could he crawl? 

A. No, I dragged him out. 

Q. Then when you got him outside the new build- 
ing could he walk? 

A. No, he could not walk. We helped him along. 

Q. To the lumber pile? A. Yes. 

Q. Then what did you do after you got him some 
water? A. I think I went to my work. 

Q. Who was there to attend to him? 

A. Oh, Pete Cornils, and Charlie Lundgren, the 
superintendent, and quite a few others. I cannot 
just think of them, who they were. 

Q. How long were you at work on the form for the 
ringer foundation? [137—77] A. Two days. 

Q. Both you and Godo? A. Yes. 

Q. When you went in there whereabouts were you 
bound for? 

A. I did not know where I was bound for. 

Q. How did you work then—under whose orders 
did you go? 

A. Well, I was working partly with Louis. 

Q. Louis would take the orders and you would 
follow the orders from him? A. Yes, sir. 

Q. Now, at the time he went in there what, if any- 
thing, did he say before he went to that hole where 
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the counter-weights came down? 
Mr. EVANS.—We object to that as immaterial. 
The COURT.—Objection sustained. 
Mr. TEATS.—It is part of the res gestae. 
The COURT.—Objection sustained. 
Mr. TEATS.—Save an exception. 
The COURT.—Exception allowed. 


Cross-examination. 
(By Mr. EVANS.) 

Q. You testified there was a broken beam of plank 
there; that was the mudsill at the bottom down here, 
wasn’t it? A. Yes. 

Q. The broken plank was this one (indicating on 
exhibit) ? A. Yes, the beam piece. 

Q. The one underneath here (indicating on ex- 
hibit) ? A. Yes. 

@. And you went under there and Godo was ahead 
and he got [138—78] down on his hands and knees 
to crawl through? A. Yes. 

Q. And he crawled out there and started through? 

A. Yes. 

Q. You never had gone under that building from 
that direction before, had you? A. No, sir. 

Q. Now, with the exception of the ringer founda- 
tion and elevator-well and foundation of the tank 
or something way over in here, that packing-house 
is all open in there, is it not—all open under the 
glue-house? 

A. I guess it is; it is open where we were. 

Q. It is open all around through this part of it 
(indicating) ? A. Yes. 
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Q. Did you notice or observe the conditions around 
there when you went under that day with Louis? 

A. No, J never. 

Q. I show you Defendant’s Exhibit 4. Do you 
recognize that piece there—what is that? 


A. That is the counter-weight. 

Q. Is that the space you crawled through? 

A. Yes, sir. 

@. Did you notice the place on either side of it? 
ee INO, Sit 

Q 


. Do you know whether or not there was a space 
there? A. No, I could not say. 

Q. Have you ever been back there? 

A. No, sir. 

Q. Did you observe— 

A. Not until after he was hurt. [189—79] 

Q. Was there a space there afterwards that you 
noticed ? A. I did not notice it. 

Q. Right ahead here where figure 4 is on the ex- 
hibit, was that open right through there? A. Yes. 

Q. I will call your attention to Number 3, and 
eall your attention to Mr. Alstrum sitting in there. 
Is that the condition it was in that day? 

A. It seems like there was a few boards in here 
(indicating). 

@. A few boards in here? 

A. In here; I took Louis around here through this 
way. 

@. Louis was on the other side of that? 

ae Y Cs: 

Q. But this place was open? 
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Mr. TEATS.—I object to that, as interrupting the 
witness. 

The WITNESS.—TI took Louis around. 

(Question repeated.) 

A. He was in here. I got through here (indicat- 
ing). 

Q. You took him around through these beams 
there? A. Yes. 

@. Around through where the picture of Alstrum 
is? A. Yes. 

Q. There is nothing to hinder, when you first 
went in there, in going through where you see that 
figure 3 is to where Alstrum is in the picture? 

A. I could not say. J never paid any attention to 
At 

Q. You do not remember about that? A. No. 

Q. That packing-house was all open under there 
with the exception of the shaft? [140—80] 

A. Yes. 

Q. Now, as a matter of fact, it was muddy all un- 
derneath there, wasn’t it? A Yes 

Q. And wet? A. Yes. 

@. And most any place you stepped down you 
got in the mud, and got in pretty deep in some 
places? 

Mr. TEATS.—He said ves; nodded his head. 

The COURT.—Sometimes you nod vour head and 
don’t speak, and sometimes the jurors might not be 
looking at you. Court proceedings are carried on in 
the English language and not by sign language. 

Mr. EVANS.—Q. How long had you been there at 
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the packing-house, how long had you worked there? 

A. I have been working there once before. 

Q. Did you ever know of anybody going under 
that packing-house at the place you went under? 

A. No, six. 

Q. Did you ever know of anybody going under 
there and under these counter-weights too? 

Beno, sit, 

Q. Did it have the appearance of anybody having 
gone in there, that you can tell? 

Mr. TEATS.—We object. 

A. No, sir. 

Mr. TEATS.—We object. 

The COURT.—Objection overruled. 

Q. What was the answer? 

A. No, sir. [141—81] 

(). Now, when you came out, you and these other 
men brought Mr. Godo out, you said that you met 
Pete Cornils? A. He was right there. 

Q. And Charlie Lundgren? 

A. Yes, that was after. 

@. Was there anything said there at that time? 

Mr. TEATS.—We object to that. 

The COURT.—Objection overruled. 

Q@. Was there anything said there at that time? 

A. Pete said, ‘‘For God’s sake! Why didn’t you 
tear up the planks instead of going underneath the 
building?’’ Pete said to him. 

Q. That was when you brought him out from un- 
der the building? 

A. After he was sitting on the plank. 
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Mr. TEATS.—I move to strike that out as imma- 
terial and self-serving, and not shown that it was 
addressed to the plaintiff when he was in a condi- 
tion he could understand. 

(Discussion. ) 

The COURT.—It is a matter the jury will under- 
stand was directed to the plaintiff himself. What 
reply the plaintiff made might be pertinent, but the 
jury will at the same time take into consideration 
the condition the plaintiff was in, in regard to 
whether he could make an intelligent answer. 

. Did Godo say anything in answer to that? 
. I cannot remember that he did. 

. Did you talk to Godo there at the time? 

. Yes, I talked to him. 

Did be ask you for a drink of water? 

No, I went and got the water. [142—82] 
. Did he talk to you, you say? 

. No, he did not say much. 
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Redirect Examination. 

(By Mr. TEATS.) 

Q. He didn’t even respond to what Pete said, you 
said? A. No, sir. 

@. He was too sick? A. I guess so. 

@. He was in a semi-conscious state, was he? 

(Question objected to, and objection sustained.) 

Q. You are working for the company yet, aren’t 
you? A. Yes. 

@. And you have been in these lawyers’ offices a 
vood deal talking about the case? 

A. I was up there once. 
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@. Now, when you answered the question as to 
whether or not the ground there had the appearance 
of anybody being down there or going through there, 
what did you mean? 

A. I did not notice anybody going through there. 

Q. You did not notice anybody going through? 

A. No. 

Q. If anybody had walked through there you 
could not have seen the tracks, could you? 

Mr. EVANS.—We object to that as cross-exami- 
nation of his own witness and not proper redirect 
examination. 

A. I have never noticed. 

The COURT.—The objection is overruled. It is 
leading. You have the right to get at the condi- 
tion. The object will be sustained on the grounds 
itisleading. Yousuggest by [148—83] the mere 
form of your question what answer you desire. 

Mr. TEATS.—Now, vou say that you have not 
been under there since? 

Mr. EVANS.—Objected to. 

The WITNESS.—No, I did not say that. 

The COURT.—It is preliminary; objection over- 
ruled. 

Q. You did go under there since the accident, did 
you not? A. Yes, sir. 

Q. And look at this Exhibit No. 3. Look at No. 4. 
Now, when you went under there did you notice any 
openings here as marked Number A and B in pho- 
tovraph No. 4? A. No. 

Q. What did you go under there for? 
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A. I do not know what I went under there for at 
the time he was hurt. 

Q. No, afterwards? 

A. Went and boarded up this hole here. 

Q. Did you board up this hole? 

Mr. EVANS.—I object to that as immaterial, and 
move to strike both the question and the answer on 
the ground that it is a change made in the premises 
after the accident, and has nothing to do with the 
accident in controversy in this case. 

The COURT.— Objection sustained as to this ques- 
tion, but as the former answer may bear on the 
photograph the motion will be denied. . 

Q. Did you pass in through here under the glue- 
house at all when you went under there the second 
time? 

A. I went out here and,—let’s see. Here is where 
I went under the second time, and I boarded up 
this front side first, and then I went around here 
and boarded up this other side. [144-84] 

Mr. EVANS.—I move to strike that as immate- 
rial. This was after the accident, and when some 
boarding was put up is incompetent, irrelevant and 
immaterial. 

Mr. TEATS.—His answer is clearly material, be- 
cause he said when he went there he followed around 
here through this way to the right, instead of going 
to the left. 

Mr. FLETCHER.—It is not what he did, but what 
the conditions were at that time. 

The COURT.—The objection is sustained and mo- 
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tion granted, and the jury instructed to disregard 
that answer. If he made some alterations there that 
may bear on the photograph as indicating what the 
condition was before, he may state, but what his 
work called him to do and how he got around there 
afterward has nothing to do with this case. 

Q. How long was it after the accident you went 
in there? A. I could not remember. 

Q. About how long? 

A. I have no idea how long it was after that. 

@. How large was this space where the counter- 
weight fell there? 

A. I did not measure it. T do not know. 

@. You know you were there? 

A. I know I was there. 

Q. Big as that door back of vou (indicating door 
in courtroom) ? A. No. 

(). Big as the panel back of you in that door? 

A. I do not know how large it is. 

Mr. EVANS.—That is objected to as to the form 
of the question. [145—85] 

The COURT.—The objection is overruled. 

Mr. EVANS.—Exception. 

@. Could you say whether a man could go through 
there without getting on his hands and knees? 

A. I could not say. 

Q. Well, you went through there? 

A. Yes, I went through there. 


@. Did you get down on your hands and knees or 
walk through? 
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A. Got down on my hands and knees and crawled 
through. 

Q. Was it necessary to go through to get on your 
hands and knees, or could you get through there in 
a stooping position ? 

A. I believe a man could stoop and get through 
there. 

Q. Look at Number 4 and the space above the 
figure 4. My understanding is you found Godo 
toward the space where the weight came through. 

A. Yes, 

@. And then you took him around to the south— 

A. Yes. 

Q. Of the timbers? A. Yes. 

Q. Now, what was in this space at that time, if 
anything? 

A. Seems like there were a few boards up and 
down in here (indicating). . 

Q. A few boards up and down between the big 
timbers at the space where figure 4 is and above 
that space? A. Yes; right in here. 

Q. Just indicate where that is on the map. 

A. Just about like this from here over to there 
(indicating on the plat). [146—86] 

@. How many boards? 

A. I could not say how many boards. 

@. Do you remember who was present when you 
heard Pete say something about why didn’t you take 
up the plank on the wharf? Who was present then? 

A. I cannot remember who was present. 
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(By Mr. EVANS.) 

Q. I want to ask you if, as a matter of fact, the 
boards you testified to here by the figure 4, if they 
are not further down by the other end of the space. 

A. Down in this space? 

Q. Down to this end, this end of the beam, instead 
of up here? A. I cannot remember that at all. 

Q. Would you be positive there were any boards 
there? A. It seems to me like there is. 

@. Are you sure? A. Yes, I am sure. 

Q. How many boards are there? 

A. I could not say how many boards there were 
there. 

. Was there one or two or three? 

. I could not say. 

. Could you say there was one? A. Yes. 

. Was there two? 

. [know I took him around this here. 

. You took him around there. There was a big 
open space right there, wasn’t there? 

A. Yes. [147—87] 

Q. You could have brought him through there and 
brought him out the way you weut in if you wanted 
to, couldn’t you? 

(No answer. ) 


Ordo r&O 


Q. When you went under there to work, when you 
were building that ringer foundation, as a matter of 
fact it was about five feet and six inches from the 
mud to the floor? A. I would not say for sure. 

@. You had plenty of room to work ? A. Yes. 
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®. Plenty of room all around clear under there? 

(No response. ) 

Q. Now, as to the space here, what is the height 
here, right here by this figure 4, from the mud? 

A. Six or seven feet right in here. I would not 
say that it was seven. I would say that it was about 
five or six feet. 

Q. How wide was the space between these two tim- 
bers, one marked 4 and one marked with 2X ? 

A. I could not say how far. 

Q. Approximately between these two how high, 
was it? A. Oh,— 

Q. Four feet? A. Something like that. 

Q. Was it more than four? 

A. I would not swear to it. 

Q. You think it was about four? A. Yes. 

Q. Now, when you get through that four, the place 
that we have indicated by 4 and 2X, and then inside 
of that, it was from five to six feet, five and a half 
feet? [148—88] 

A. I would not say how wide it was in there? 

Q. The ringer is right in there, isn’t it? 

A. No, the ringer is over this way. 

Q. It was just about the general condition under 
the whole thing; there is not much slope there. 

A. JI did not pay much attention to what form the 
ground is in there. 

Q. But there is room to walk around all of that? 

A. Yes. 

@. And that applies clear back to the back end, 
clear back to the elevator shaft, does it, or do you 
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know what the condition is back there? 

A. No, I was not in there. 

Q. I will ask you if, as a matter of fact, Mr. Clark 
was not present at the time Mr. Cornil made the 
remark you testified to after Mr. Godo was hurt? 

A. T could not say for sure now whether he was 
there or not. 

Q. Do you remember seeing him around there at 
that time ? 

A. I could not say for sure whether I did or not. 

Q. What is your best Judgment—did you see him 
around there at the time of that accident? 

A. I cannot remember. I was excited after the 
accident. I did not pay much attention to anything. 

Q. Now, Mr. Olson, Mr. Teats asked you what you 
did after that. You went and took that plank up on 
the outside and took the measurements, didn’t you? 

A. Yes. 

Q. Right after Godo was hurt? 

Mr. TEATS.—We object to that as not proper 
cross-examination. 

A. I do not know what time it was after. [149— 
89 | 

The COURT.—Objection overruled. 

Mr. TEATS.—That is not cross-examination as to 
what he did, after coming out and making a tank. 

The COURT.—Objection overruled. 

@. You wanted to find this timber to rest the tank 
on, didn’t you? A. Yes, sir. 

Q. You took the plank up right there, didn’t you? 
(Indicating on the photograph.) A. Yes. 
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Q. Took your measurement and set that in there? 

A. Yes, sir. 

Mr. TEATS.—We object. 

The COURT.—Objection overruled. 

Q. You discovered when you came to cut that 
wharf away the foundation of the packing-house, this 
side here, run clear down to the mud, didn’t you? 

A. Yes, sir. 

(By Mr. TEATS.) 

Q. You did not know it before when you went in 
there to make this measurement, did you? 

A. No, I never knowed it. 

Q. Who took out the plank ? A. I did. 

(Witness excused.) [150—90] 


[Testimony of W. M. McArthur, for Plaintiff. ] 

W. M. McARTHUR, a witness called for and on 
behalf of the plaintiff, nee duly sworn, testified as 
follows: 


=~ 


Direct Examination. 

(By Mr. TEATS.) 
. Where do you live? 
. 0601 East K street, McKinley Park. 
. What is your business? 
. Well, carpenter work and millwright work. 
. How long have you been working at that work? 
. Well, I have been working at that work some- 
wheres along about two and a half or three years; 
somewhere, millwright work. 

Q. Did you ever work for the Carstens Packing 
Company ? A. Yes. 

@. When did you work for them? 
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A. I worked there—I got laid off there, I think it 
was somewheres along last April. 

@. When did vou first commence working for 
them ? 

A. Excuse me a minute. Let me study just a 
moment. No, it was in February—either February 
or March that I got laid off there. 

Q. 1912? A. Yes, sir. 

Q. When did vou first commence working for 
them ? 

A. Well, I don’t just remember the date when I 
commenced working for them. I worked for them 
somewheres along about three vears—two and a half 
or three years. 

Q. Ail the time? 

A. Yes, sir; from the time I commenced working 
at all for them. [151—91] 

Q. Who was your foreman ? 

A. Well, Charlie Lundgren was our foreman, and 
My. Cornils, I suppose, was master mechanic. 

Mr. EVANS.—I object to what the witness sup- 
poses. 

Q. Who gave you orders for work ? 

A. Well, sometimes Mr. Lundgren gave it to us 
and sometimes Mr. Cornils. 

Q. With whom were you working? 

A. Well, I was working from the time with Mr. 
Beyer after he came there. 

Q. After he came there? 

A. Yes, after he came there. I was working there 
when he came. 


vs. Louis Godo. 139 


(Testimony of W. M. McArthur.) 

Q. What part of the plant did you work on? 

A. Well, we were working all over the plant. We 
were all over the plant. 

@. Do you remember of the cable or counter- 
weight of the elevator at the glue plant, the glue- 
house, breaking ? AN SOOS, Sine, 

@. And who repaired that? 

A. Mr. Beyers and mvself. 

@. And where did that counter-weight run? 

A. Well, it run down through the building close to 
the elevator shaft. 

. Which side of the elevator shaft? 

A. Well, it went on the south side of the shaft. 

(). The southwest corner, was it? 

A. What I mean by the shaft is the well-hole where 
the elevator comes down. 

@. And the counter-weight run outside of the 
shaft ? 

A. Yes, it run on the outside of the well-hole. 
[152—92] 

Q. Now, do you know where the weight stopped 
when it was down below at rest before you repaired 
it? A. Before I repaired it? 

Q. Yes. A. It stopped even with the floor. 

Q. And when it broke what became of the counter- 
weight? A. You mean when the cable broke? 

Q. Yes. A. Dropped down into the mud. 

@. Whereabouts ? 

A. Well, I should judge it broke about six or eight 
inches above the eye in the counter-weight. 
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Q. What was about the weight of that counter- 
weight? 

A. I do not know. It weighs somewheres along 
about, I should judge, eighteen hundred pounds. Of 
course, I would not be positive, because I ain’t 
never,— 

Q. About how long was the pieces of the weights? 
It is made up of individual weights, isn’t it? 

A. Yes, individual weights. They are somewheres 
about two feet long, to the best of my knowledge. 

@. Connected together ? 

A. Well, they are connected together, yes; they are 
connected together with rods. 

@. How do they run—up and down? What do 
they run up andi down between? 

A. There is a guide. In the end of the counter- 
weights there is a slot or slotted notch holed out, cut 
in there so that they run down the slide just the same 
as running along that (indicating and illustrating) ; 
they are slotted in so that when they get down the 
guide they [153—93] follow the guide right 
straight down, so that they are supposed not to get 
out of the guide. 

Q. Now, after the cable broke, what did you do 
first about repairing it? 

A. Well, the first thing we done was to get that 
eounter-weight up out of the ground; we could not 
do anything else. 

(). Whereabouts were they? 

A. Well, they were down in the mud in the bottom 
of the track. 
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Q. Look at Number 3; do you recognize that as 
the place? 

A. No, that does not look like the place to me. 

Q. Look at Number 4; does that look like the 
place? A. No, sir, it does not. 

Q. Now, look at the map here, A, at the time you 
went in to repair this was the new addition on? 

A. No, sir; it was not. 

Q. Whereabouts did you go and which way did 
you go to get to the weights then in the mud? 

A. At the time we repaired the counter-weights we 
went in from the west side, as I should: call it, next 
to the railroad track from the west side, on the south 
side of the platform we run down. There was an in- 
cline run down from the platform down where they 
run trucks down. 

Q. Little door there? 

A. There was a door there; yes, sir. 

Q. Now, we will say this is the door here on this 
map. Which wav did you go to get to the counter- 
weight ?: 

A. We passed in from the west side, from the west 
side, and come right in here and got over the sill and 
come in here and then we come in here; that is, to 
fix the counter-weights [154—94] (witness indi- 
cates on Identification). 

Q. Can you trace the line here? 

(Witness does so.) 

Q. Do you recognize this as representing about the 
situation ? A. Yes. 
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Q. This represents the platform and this is the 
little door? 

A. This platform did not run in—well, was this 
line here? This line of the building run all along 
here. This is the line of the platform and this is the 
little door we went in here, and we went in here and 
went through here and got right through here and 
crossed the main— 

Q. Make a blue line where you went. 

A. We entered at this little door right here, got 
right through here, crossed over this sill and got over 
here to the counter-weights. The counter-weights 
lay down in here. 

Q®. In the mud there? 

A. They were right down there in the mud, right at 
that place. This is the hole, and the counter-weights 
dropped right down through here, and we had to get 
right in this hole and get over this hole and get in 
here and fix these counter-weights. And when we 
got in here we would fix it. 

Q. What was the condition of the ground along in 
under the platform? A. Well, it was muddy. 

@. We will call this mark you made ‘‘McArthur.”’ 

Mr. FLETCHER.—Mark that other line Olson. 

Mr, THA'TS.—And over here is ‘‘Godo.”’ 

(). What was the condition of the ground under 
the platform [155—95] and up to the place where 
the weights went into the mud? 

A. Well, it was all muddy and watery and mirey 
in there. We had to put plank down in order to 
walk. 
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Q. Where did you put down plank? 

A. Well, we put down plank along from that tim- 
ber, the center timber that ran through the building 
there across to the hole, and on the other side also 
because we worked on both sides of the counter- 
weight. 

@. Was there a space here where the counter- 
weight was? 

A. Of course we could pass through there. The 
counter-weights were down and we passed through 
there. 

(). How large a space was that? 

A. I should judge two feet. I didn’t never meas- 
ure it. I suppose it was about two feet wide where 
the counter-weights come down. 

Q. And how high? 

A. It was about three; between three and four feet 
from the joist down to the mud. I knew we had to 
stand this way when we were down under there (illus- 
trating). We could not straighten up under there. 

Q. In a stooping position, about half? 

A. Just about half, I guess. JI never measured the 
distance. 

Q. Now, what did you do in repairing the weight? 

A. Well, we go the weights up out of the mud, we 
blocked them up underneath, took some blocks and 
blocked them up underneath in order so as to hold 
them there until we could fasten on to the eye of the 
upper counter-weight. Well, then, we had to go, in 
order to get length enough, we had to go to work 
and take a turn off the drum up at the elevator where 
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the cable is wound around. [156—96] 

Q. How much of a wrap of cable did you use in 
making the splice? 

A. Well, I should judge about eight or ten inches. 

@. And after you made the splice did you notice 
where the weight ran down ? A. Yes, sir. 

@. How far down would it run? 

A. Well, it come within about eight or ten inches 
of the cross-piece below. 

Q. Cross-piece below ? 

A. Yes. It had been—of course, it had been 
broken down on account of the weights coming down. 

Q. Who gave you your orders to make that repair? 

Mr. EVANS.—We object to that as immaterial. 

Mr. FLETCHER.—Mr. Godo is not connected 
with this in any way; it is independent work. 

The COURT.—Objection sustained. 

Mr. TEATS.—On what ground. 

The COURT.—It is too remote. It might possi- 
bly have some bearing on the case and then again 
it might not. 

Q. I will ask you whether or not Mr. Cornils, the 
master mechanic, knew of your making these repairs. 

Mr. EVANS.—We object to that as leading, sug- 
gestive, incompetent, irrelevant and immaterial. 

The COURT.—Objection sustained. 

Mr. TEATS.—On that ground, that is asking 
whether he knew or not. Note an exception. 

Q. While you were making these repairs was Mr. 
Cornils around? 

Mr. EVANS.—Objected to as immaterial. 
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The COURT.—Objection sustained. [157—97] 
@. About when did you and Mr. Beyers make these 

repairs? 

A. Well, to the best of my knowledge it was in the 
latter part of April or lst of May. That is the best 
of my knowledge. 


Cross-examination. 
(By Mr. EVANS.) 

Q. If the time-book shows it was in January, you 
would not be positive, then, would you, Mr. Mc- 
Arthur? A. What is that? 

@. If the time-book of your time shows that that 
change was made, that repair was made in January, 
then you will say that you are mistaken about it being 
April or May, wouldn’t you? 

A. I donot know. I do not know whether IT would 
remember or no. 

Q. You saw the time-book there, did you not? 

A. I did not see it, no. I did not see the time-book 
myself, no, sir. I did not look at the time-book. 

Q. Who were you working under the time you 
made that repair ? 

A. Under who was I working under, do you say? 

Q. Who was your boss that day? . 

A. Why, the boss we always when we wanted— 
Charlie Lundgren or Pete Cornils; did not make any 
difference which one. Of course they both gave or- 
ders, but at that time, if I remember right, Mr. Lund- 
gren gave us orders to fix the elevator. I would not 
swear to it, positive, but I think to the best of my 
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knowledge he was the man who gave us the order. 

Q. I will ask you if you went over to the packing- 
house a [158—98] day or two ago and had a talk 
with Mr. Belcher. 

A. I was over to the packing-house; yes. 

Q. Did he not show you that book? 

A. No, he did not show it to me. He did not give 
it to me. 

. Didn’t you look at the book ? 

A. No, sir, I did not, 

Q. Didn’t he show you the time in January ? 

A. No, sir; he had the time but he never showed it 
to me. 

Q. He stated it to you from the book? A. Yes. 

Q@. You said if the time-book says that it must be 
so? A. J might have said so; yes. 

Q. You told him at that time you were not positive 
when this was made? 

A. I told him I was not positive whether it was the 
last part of April or May. 

Q. Did you ever have it before? 

A. No, sir, I never seen the time-book; never had 
it in my hands. 

(. He did not hold it up where you could have seen 
it? 

A. No, sir, he had the time-book in his own hands. 

Q. Mr. Lundgren kept the time, didn’t he? 

A. Yes, sir; Mr. Lundgren is supposed to keep the 
time, yes, sir. 

Q. He had a book of this kind? 

A. Yes, I suppose he had. We gave him our time 
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as to work, and I suppose there is the book he put it 
in. I could not say positive. 

Q. When you would give him the time he would 
put it down, wouldn’t he? [159—99] 

A. He was supposed to put our time down. 

Q. Did he? 

A. I could not tell you. I do not know whether he 
did or not. 

Q. Do you know his handwriting ? 

A. No, sir, I am not acquainted with his handwrit- 
ing; I never paid any attention to it. 

@. When was the new building put up, the new ad- 
dition ? A. The new addition ? 

Q. Yes. 

A. Well, that new addition, [ think, was put in 
along in May. 

@. In May? A. Yes. 

Q. You don’t know whether the repairs were made 
in April or May? 

A. Lam not positive. They were in the latter part 
of April or Ist of May. 

Q. But it was before the new addition was put up? 

A. Yes, sir; it was before the new addition was put 
np: 

Q. How long before, according to the best of your 
recollection ? 

A. Well, I think that new addition was put up the 
forward part of May, if I am not mistaken; well in 
May. 

. How long before that was it you made this re- 
pair? 
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A. I could not say; we were repairing over there, 
all over the shop. 

Q. It is largely a question of guess with you as to 
the time? 

A. Well, I was judging. I was saying to the best 
of my knowledge it was the last of April or first of 
May, the best I can remember that day. 

Q. To the best of your knowledge? [160—100] 

A, Yes. 

Q. Can you remember the month you did any other 
specific work there? 

A. No, I cannot, because I never paid much atten- 
tion to the work we did, because we were all over 
everywhere. 

Q. You testified that counter-weight was down in 
the mud? A. Yes, sir. 

Q. Underneath the counter-weight was a mudsill 
or plank, heavy plank, wasn’t it? 

A. There was a plank along there; yes, sir. 

Q. The counter-weight when it broke and the cable 
broke ran down on the guides? A. Yes, sir. 

@. And struck that plank? 

A. Yes, sir, struck that plank. 

Q. And broke it? A. Broke it, down through it. 

Q. But part of the counter-weight was still up here 
on the guides? 

A. No, sir. The counter-weights was right down 
into the mud, with the exception of two. There were 
two counter-weights that were on top of the mud, 

Q. Two of the sections were still up there ? 

A. Two of the sections were still up there, but they 
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were not in the guides; they were clean down out of 
the guides. 

Q. They were? A. Yes, sir. 

Q. There was not any broken joist above the coun- 
ter-weight at all? 

A. No, sir, I do not think there was. JI would not 
say that [161—101] there was. 

Q. Say this is the floor up here (illustrating), and 
then the guides come from here down; there is a joist 
up there? BN. JUGS. SIGE. 

Q. That was all right? A. Yes, sir. 

Q. And the only thing that was broken was the one 
where it hit down here? A. Yes, sir. 

@. Did you make any memoranda as to the time 
that you did that work? 

A. No, I never keep any memoranda at all. 

Q. Just a matter of recollection ? 

A. Recollection, the best I can recall. I never 
tried to keep any time at all. 

@. Might have been a few weeks earlier or later, 
and you could not swear to that? eel? 

Q. Might have been a few weeks later or earlier ? 

A. I would say it was either in the latter part of 
April or the first of May, to the best of my knowledge. 

Q. How are you able to fix the latter part of April 
or first of May—what makes you fix that time ? 

A. On account of the time we put up that new 
building; that is what I am going from. 

Q. How long was that before that? 

A. Yes, sir. 

@. How many weeks before? 
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A. I could not say positively. 

Q. How does the putting up of that new building 
enable you [162—102] to fix the time? 

A. On account that I knew the new building was 
put up by that time, and I knew it was just before 
the new building was put up we fixed the counter- 
weight. 

Q. How long before, approximately ? 

A. Well, I have said I would not undertake to say 
the date for I cannot. 

Q. You do not know when that building was put 
ups 

A. No, I could not say the date the building was 
put up; it was put up in May. 

Q. In May? 

A. Yes, sir; sometime in the fore part of May. 

(. In the fore part of May? A. Yes. 

Q. Was it a week or two weeks or three weeks or 
five weeks, you think, before you did that work? 

A. I cannot say it was a week or five weeks or not. 

Q. It may have been as far back as February, as 
far as you know? A. No, I do not think it was. 

Q. You would not say that it was not four weeks 
back ? 

A. I would say just as I said before, either in the 
latter part of April or forepart of May. 

Q. (By Mr. TEATS.) What would you say as to 
that repair being done in January ? 

A. Well, I do not think it was done that time. I 
think it was done later. I think it was done just as 
I said, either in April or May. 
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Mr. EVANS.—Q. That is just a think; you do not 
know ? 

A. Well, I say in the best of my knowledge; yes, 
sir. [163—103] 

Q. There is one other question I wanted to ask 
you; how many times had you seen these counter- 
weights below the floor before you went down there 
to repair it? 

A. How many times had I saw them below the 
floor ? 

q. Yes. A. I never seen them below the floor. 

Q. Had you been in there before to see them? 

A. Well, Thad been down. I was down under that 
building not so awful many times, but two or three 
times before. 

Q. Did you observe the counter-weights at that 
time ? 

A. Yes. When I went down there I could not help 
but observe them, because I went down there to see 
if they were there all right at the times. What I 
mean is,—listen now,—the guides that run the eleva- 
tor, the guides that the counter-weights come down 
on. 

Q. How many times while you were underneath 
did you see the counter-weights operate ? 

A. Oh, I could not say as to that. I could not say 
as to the amount of the times that they operated, but 
I have seen them going up and down there several 
times, and I would not say as to how many times. 

Q. You can see them by looking up there, could 
you? 
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A. You can see them by looking up, yes; if you got 
down in there to look up you could. 

Q. Now, as a matter of fact, if the elevator did not 
run just steady, then the counter-weights go a little 
lower as your elevator goes higher? 

"A. Yes, certainly; if the elevator does not go clean 
up the counter-weight does not come clear down. 

Q. If clear up and it jiggles a little at the top, the 
weights [164—104] will go down further? 

A. If the elevator goes to the last floor, the counter- 
weights will go down as low as they are supposed to 
go. 

Q. Did you notice at the time you made the repairs 
there whether it showed on the track or guide where 
the counter-weights used to run to? 

A. Not down below the floor, it did not. 

Q. Not at all? A. No, sir. 

Q. Not an inch? 

A. No, not down below the floor; it did not come 
down below the floor. 

Q. The guides extended right straight down ? 

A. It does extend down just the same as this plank 
right here was the cross-piece (illustrating), the guide 
come down to that cross-piece, but there was not any 
wear. Understand what I mean by the counter- 
weights running up and down; I could see no wear on 
them guides only when the counter-weights dropped 
that time; of course, naturally it come down then and 
spread out the guides at the bottom. 

Q. The track was fixed right down? 

A. Yes, come right down, right down just as close 


as it could. 
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Q. When you repaired it you took a wind off the 
drum? A. Yes. 

Q. And put it into the eye? 

A. Took one wind off the drum above and took 
and wound it around, I think, if my memory is right, 
we wound it around the eye towards the counter- 
weight, just like that (illustrating) ; went around the 
eye. We wound it twice, if I remember right, and 
then we put the clamp onit. [165—105] 

@. And that was the usual and proper way of do- 
ing that work, was it? ai, SUES Sr 


Redirect Examination. 
(By Mr. TEATS.) 

Q. Before that break, do I understand you could 
see the counter-weights come down below the floor 
before it broke? 

A. They come down even, best of my knowledge, 
about even with the floor. 

Q. And then when you were underneath,— 

A. Yes, sir. 

Q. Underneath you could not see the counter- 
weights ? 

A. No, you could not see them. By looking side- 
ways at them this way (illustrating) you could see 
them. If you looked this way you could see them. 

Q. Same as looking up a chimney? A. Yes. 
(By Mr. EVANS.) 

Q. You could look up there? 

A. You could look up there; you could look up this 
way and see the counter-weights (illustrating). 

Q. The guides were open? 
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A. Yes, they had to be. 

Q. You didn’t have to get down this way and look 
up (illustrating) ? 

A. You had to get down this way to look up (illus- 
trating). 

Q. Clear down to the bottom? 

A. You had to get down to the mud and scrooch 
up and look under the joist. [166—106] 

Q. Clear down to the mud? 

A. Yes. You had to stand on the mud. 

Q. Get your ear on the mud? 

A. No; you would not have to get your ear on the 
mud, but you would have to stand humped over this 
wav in order to look under there. 

(Witness excused.) [167—107] 


[Testimony of H. E. Hanson, for Plaintiff. ] 

H. E. HANSON, a witness called for and on be- 
half of the plaintiff, being duly sworn, testified as 
follows: 

Direct Examination. 
(By Mr. THATS.) 
. What is your name? A. H. E. Hanson. 
Q. Where do you live? 
A. 112 South 36th street. 
Q. How long have you lived in this city? 
A. Thirty-one years. 

Q. What is your business? A. Carpenter. 

Q 
ing 

A 


& 


. Have you ever worked for the Carstens Pack- 

Company ? 

. Different times; three or four different times. 
Q. When did you work for them—what date? 
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A. The last time was in April and May last year; 
a year ago last April. 

Q. What did you work at then? 

A. The new building, new construction. 

Q. What was that building? 

A. An addition. The first work J done was be- 
tween the two, the glue-house and another house, 
roofed over between the two, that was in April, and 
last vear I put an addition to the glue-house. 

Q. That is the addition that you see here on this 
map A, called ‘‘addition to the glue-house’’? 

A. Yes, that is the addition. 

Q. Do you remember about when you commenced 
on that addition? 

A. I cannot say exactly the date. I say I started 
the first [168—108] of April and I completed a 
roof on there, and that was the latter part of April 
or first of May, I could not say the date exactly be- 
cause I started the first of April to do the work, 
somewheres the first days in April I started to work. 

Q. But you cannot tell when you first started on the 
new building? A. No, I cannot say the date. 

Q. Who were you working under ? 

A. I was working under Cornils, and Charlie 
Lundgren was the real boss, the real one. 

@. Do you remember an accident to Louis Godo? 

re IL (clap 

Q. How near completed was the new addition at 
that time? A. It was up. 

Q. Up, was it? A. Yes. 

@. How near completed ? 
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A. I worked on the door in front, fixing the sliding 
door in the front. 

Q. Which is the sliding door? 

A. Right in the middle, that sliding door in the 
west end in the middle. There is a sliding door on 
the west end of the building. 

Q. And about the center of the addition? 

A. About the center of the building, yes. I fixed 
the sliding door, putting pipes, and fixing the sliding 
door at that time. 

Q. Did you see Godo and Pete Cornils just before 
this accident? [169—109] 

AL Nees. 

Q. Where? 

A. Mr. Cornils at a bench, and Godo was over 
there. They worked over there and had a bench. I 
do not kuow what he done because that was not my 
business to attend to what he did, and I had nothing 
to do with them, but they were working on that 
bench there. {[ was putting a pipe in. I was down 
to put my brace and screw-driver away. I was just 
by the corner and at my box. Cornils came along 
and said to Louis, ‘‘I want vou to go with me and 
take measurements,”’ and he walked out. That was 
all it was. 

Q. Whereabouts were you when that conversation 
occurred ? 

A. I was right by the corner, right by the tool-box 
by the corner, right by the northwest corner. The 
tool-box was right there. 

Q. How far away from you were Godo and Pete? 
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A. I could not say exactly the feet. 

Q. About how far? 

A. It would be about eight or ten feet; something 
like that. 

Q. To the north of the building? A. Yes. 

Q. Then when did you hear of the accident? 

A. I was up,—I had a scaffold putting the pipes 
up, and I had my brace and bit and I went up on the 
seaffold,— 

Mr. EVANS.—TI object to that as immaterial when 
he heard of the accident. 

The COURT.—Objection overruled. You were 
asked when you heard of the accident and that is all 
of the question, and you started out on something 
else. Do you know when you heard of the accident? 
Just answer the question. [170—110] 

The WITNESS.—About half an hour or some- 
thing like that. I could not say exactly the time 
or minute, because I did not look at the time. I was 
working and so I did not look at the time. Some 
little time. 

@. What did you do as to Godo? 

A. I took my brace and bit and went up on the 
scaffold above,— 

Q. When Godo got hurt what did you do? 

A. I was working there putting that door—work- 
ing at that door. 

Q. What did you do then? 

A. Oh, hanging the door, putting the pipes and 
hanging that sliding door. 

Q. And what did you do? A. What did I do? 


=I 
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Q. Yes. A. The sliding door— 

Q. I mean as to Godo; did you help get him out? 

A. I jumped underneath and dragged him out. 

@. Where did you get Godo? 

A. I was halfway under the building when the 
fellow come dragging the gentleman out, and I 
helped drag him out. 

Q. What condition was Godo in at the time when 
you first saw him underneath? 

A. I thought he was close to death; that was the 
way I looked at it. 

@. And what did you do with him? 

A. We dragged him out and put him on some 
boards or planks that was there. 

Q. And what condition was he in when you got 
him over to the plank? [171—111] 

A. Well, pretty bad. I could not say. He looked 
pretty bad to me, and bleeding, and I could not say 
how bad he was, but he looked pretty bad to me. 

Q. Did he talk to you? Ae No: 

@. How long did you stay there with Godo? 

A. I just stayed there a little while and I went 
up and took his overalls off, and went up and hung 
up his overalls and took his tools out and hung them 
up where he had his tool-box. 

Q. Did you see Pete Cornils there? 

A. I saw him; yes. 

Q. When did Pete come up there first? 

A. A little after, I could not say how long, how 
many minutes, but a little after he come up. 

Q. Did Godo have anything to say at that time? 
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A. No, I did not hear him say anything. I heard 
Godo say nothing there at all. 

@. Now, when you commenced building the new 
addition, what did you do with the platforms that 
run along the side of the old place? 

A. Tore that out. 

Q. And what did it leave? 

Mr. EVANS.—We object to all of that as imma- 
terial. The details of that work he did there would 
have nothing to do with this case; it is encumbering 
the record. 

The COURT.—The objection is sustained. It is 
too general. It does not show whether it is applica- 
ble or not. 

Mr. TEATS.—It is a preliminary question. 

Q. Now, when you tore away the platform could 
you see the [172—112] condition of the ground 
beneath the platform, the old platform? 

A. Pieces between— 

Q. How? 

A. Partly between. The wood was loose, very 
loose. If I wanted to look through I could look 
through underneath, but it was boarded up, it was 
all boards. 

Q. What do you mean by that? I do not under- 
stand what you are driving at. 

A. It was not tight boards, it was old boards, 
being cracked so I could look through. 

@. But where was that? 

A. Before the platform was moved. 

Q. When you took the platform away could you 
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see down on the tide-flats ? A. Oh, yes. 

Q. What is the condition there? 

A. Well, the condition that is that way under- 
neath there. I would not advise anybody to go 
under there, and I did not like to go there myself. 

Mr. EVANS.—I move to strike the answer as not 
responsive. 

The COURT.—Motion granted and the jury in- 
structed to disregard it. 

(Question repeated. ) 

A. It is mud, and well, I could not mention all the 
things. If a man stepped in there he would go to 
here (indicating hips), right in the mud of all kinds. 
There is dirt of all dimensions and where they come 
from I could not say. 

Q. Filth? 

A. Filth of all kinds. It is all kinds of things. I 
stepped [1738—113] into here myself (indicating), 
and I know there is. 

Q. When you built the floor to the new addition 
how high up on the old glue-house did that go as 
compared with the platform? 

Mr. EVANS.—We object to that as immaterial. 

The COURT.—Objection sustained. 

Mr. TEATS.—Save an exception. 

The COURT.—Exception allowed. 

Q. I will ask you whether or not the floor of the 
new addition was higher or lower than the floor of 
the platform. 

Mr. EVANS.—I object to that as immaterial. 

The COURT.—The platform—is that the wharf? 
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Mr. TEATS.—No. The platform that was built 
on the west end of the glue-house with the runway 
down below here, and it was about three feet above 
the wharf. 

The COURT.—Objection sustained. 


Cross-examination. 
(By Mr. EVANS.) 

@. Now, how long were you engaged in the con- 
struction of that new part, how many weeks, until 
you got down to where the sliding door was? 

A. Well, now, I could not say how many days I 
was working there. I could not say that. 

@. Was it one week or two weeks or three weeks 
or five weeks? 

A. I could not say how many days I was work- 
ing. Sometimes I go there and [I worked there the 
biggest part of the day, and then go away maybe 
to go to do some other work over here, and I could 
not tell you how many days. 

Q@. When did you start to work on the new build- 
ing? [174—114] 

. Well, I started at the work in April. 

In April? A. First of April. 

When in April? 

. In April, before we started on the other part. 
. When did you start on the new addition? 

. I could not fix the date of that addition. 

. How long were you working on the other part 
you Say you were working on? 

A. I could not say that either. 

@. Two or three weeks or two or three days? 
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A. I do not have the time. 

Q. Have you any idea? A. T could not tell you. 

Q. Do you keep your own time? 

A. I kept my time to see how much money I got, 
that is all I had, but I did not keep track of work, 
how many days I worked on either place. 

Q. Who is the timekeeper? 

A. Well, we ring up the time-cards there and I do 
not know who is in there as timekeeper. 

. You kept your own time, did you? 

. I kept my own time, always. 

. Have you got your time-book? A. No. 

. What did you do with it? 

. I have it at home. 

. You have it at home? A. Yes. 

. Did you ever look at that and see how long 
you worked [175—115] there? 

A. If I had the time-book— 

Q. Did you ever look at the time-book before you 
testified in this case to find out how long you worked 
there? 

A. Everywhere I worked I have a time-book to 
see how much money is coming to me. That is all 
I care for. I did not count the work, what work I 
did. I just counted the days. 

Q. Then the only thing you can really remember 
distinctly about the time there is that you com- 
menced to work on the old part about the first of 
April? 

A. I do not remember that exactly. I could not 
answer. 
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Q. You say that you commenced to work on the 
old part there about the Ist of April? 

A. Sometime the first days of April; yes. 

Q. And that is about as definite as you can get to 
it? 

A. That is as near as I can get to it. It was a 
little after election. 

Q. The time you started working on the old part 
and the new addition is simply your recollection 
now? 

A. Well, I worked right along, but I do not know 
the date when they changed me over. I could not 
say the date when they changed me from one place 
to the other. I could not say the date. 

@. You have not any memoranda or any idea as 
to how long you worked there on the new addition? 

A. No; I could not say exactly how many days 
I worked, but I did know. 

(By Mr. THATS.) 

Q. Who was working with you, or did you say? 
[176—116] A. D. West is his name. 

Q. Vest? A. Yes. 

Mr. FLETCHER.—How do you spell it—Vest or 
West? 

A. I could not say how he spelt his name, either. 

Mr. TEATS.—Did you have any carpenter helpers 
on that building? A. Yes, I had one. 

Q. What was his name? 

A. I do not know his name either. 

(Witness excused.) [177—117] 
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BENNIE CARROLL, a witness called and sworn 
on behalf of the plaintiff, testified as follows: 


Direct Examination. 
(By Mr. TEATS.) 

Q. What is your name? A. Bennie Carroll. 

Q. Where do you live? A. St. Paul Avenue. 

Q. How long have vou lived in this county? 

A. Two vears last September. 

Q. Where were vou working on the 27th day of 
May last? A. Carstens Packing Company. 

Q. What were you working at? 

A. I was earpenter’s helper. 

@. When did you commence working there? 

A. Well, sir, I should judge last April or sometime 
along about the 1st of May. 

Q. What did vou commence working at when you 
first went over there? 

A. Well, I was on that new shed or new building, 
or whatever you call it between the two houses, he- 
tween the schoolhouse and the cannery. 

Q. The new addition as we find it here (Exhibit 
A)? A. Yes, sir. 

Q. About when did vou commence working there? 

A. Well, sir, as near as I can remember, about the 
last of April or 1st of May; along in there sometime. 

Q. When you first commenced working there was 
there any work done on the new building? 

A. Well, they were just starting. [178—118] 

Q. Just starting? A. Yes. 
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Q@. How long had they been working, do you 
know? 

A. Well, now, I could not say. I went over there 
and struck them for a job and he put me to work. 

@. And where were you when Godo got hurt? 

A. Well, I was helping the carpenters when I 
heard Mr. Olson holler. I run underneath the build- 
ing. 

Q. Where did you go under? 

A. Well, sir, it is right, I should judge, about any- 
wheres from three to six feet from the corner of the 
building. 

Q. Which way—south of the northwest corner ? 

A. Yes, right in above there where you have the 
mark. 

Q. Right in here (veferring to Exhibit ‘‘A’’)? 

A. Yes, sir. 

@. Which way did you go? 

A. Kind of made a circle around like that (indi- 
cating). 3 

Q. And where did you go to? 

A. I went underneath, as far as there was a porch 
underneath. I'helped drag him out from there. 

Q. What do you mean by porch? 

A. Platform, before this new building was put on. 

Q. Over to here (indicating on Exhibit ‘‘A’’)? 

A. Yes, sir. 

@. And when did you first see Godo? 

A. Why, he was working around there as a car- 
penter. 

@. When you went in under? 
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A. It was up underneath there by the porch. 

Q@. That is the platform? 

A. Yes, the platform. [179—119 ] 

Q. Where that old platform was? A. Yes, sir. 

Q. Was there any platform there then? 

A. Yes, sir. 

Q. And vou helped take him out? A. Yes, sir. 

Q. What condition was he in when you first saw 
him? 


A. Well, sir, I thought the man was dead. 

Q. What did you have to do to take him out of 
there? 

A, Just naturally helped to drag him; it was as 
near as you could get to him. 

Q. What did vou do then when vou got him out 
of there? 

A. We took him out. There was some lumber 
piled up there, boards or something, and the super- 
intendent came to him. 

. That is Peter Cornils? 

. No, sir, Superintendent Bill— 
. McHuen? A, Yes, sir. 

. He was there first, was he? 

. I could not say as to that. 

. Who helped you get him out? 

. Mr. Olson. 

. Who else? 

. If I am not mistaken, Hansen. 
. The witness that just testified? 
| Yes, Sie. 

. And what condition was he in when you got 
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him out at the planks? 

A. He was very bad. I thought the man really 
was dead or crushed or something. He was fainted, 
like. [180—120] 

Q. How long did you stay there? 

A. Well, I was told—the superintendent asked me 
if J had anything else to do in a few minutes. 

. Were you there when the hack came? 

. Yes, sir. 

. Did you help put him in the hack ? 

. No, sir; I did not. 

. Who put him in there? 

Myr. Cornils and Mr. Charles—the foreman 
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there. 

Q. Lundgren? A. Lundgren. 

Q. What, if anything, did they do about—did they 
try to have him sign a paper while you were there? 

Mr. EVANS.—We object to that, if your Honor 
please. 

The COURT.—Objection sustained. 

Mr. TEATS.—I wanted to show his condition, that 
was all. 

Mr. EVANS.—It is not the way to show his con- 
dition. 

Mr. TEATS.—Yes, sir, it is a good way to show it. 

Mr. EVANS.—No cross-examination of this wit- 
ness. 

Thereupon the jury was admonished and excused 
until half-past one o’clock, at which time, the call 
being waived and the jury being present, the trial of 
this cause is continued as follows: [181—121] 
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Mr. BENNIE CARROULL, being recalled, con- 
tinues his testimony as follows: 

Direct Examination (Continued). 
(By Mr. TEATS.) 

Q. Do you remember what day you went wor 
work ? 

A. Not exactly, no, sir. That was along about the 
last of April or first of May; right in there, close. 

Q. And what did you first work at? 

A. I first worked at—well, it was on that roof 
business where they were putting up posts for the 
root. If you let me point it out to you there? 

Q. Yes, come here and show it tome. | 

A. There was one building over here, another 
building over here. Across it was a roof. It was 
the roof of another building, from one building to 
another. 

Mr. EVANS.—Q. Built over afterwards there? 

A. Well, it was—I should judge it was probably 
sixty feet wide; something along there. 

Mr. TEATS.—Q. It’is between the old: glue-house 
and the building on the other side? 

A. Yes, sir, on that side. 

Q. And part of it shown in Number 2? 

A. If I am not mistaken this was a new building; 
it was from this building to this one. We put on this 
roof when we started to work. 

Q. So that when you stated you were on the new 
addition you meant over here? 

A. I meant on this building over here. 

@. The roof over the shed? 
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A. Yes. [182—122] 

Q. Where they have the wool-pulling machine? 

A. Yes, sir. There is no end to this, either end. 

Q. It is not enclosed; in other words, only on two 
sides? A. No, sir. 

Q. And that is by the building ? A. Yes, sir. 

Q. Then after working there on that new roof, 
where did you go to work? 

A. On this building right in front where that 
shows there. 

Mr. EVANS.—I object to this; he went all over 
this this morning. 

Mr. TEATS.—No, he was mistaken when he said 
the ‘‘new building.”’ 

A. Well, they called that the new building when 
I started. 

Q. Do you remember about how long you were 
working on this new shed? 

A. No, sir, I do not. It was several days, I know 
that. 

Q. Now, during the time you were working on this 
new shed or shed across between the two big build- 
ings, was the elevator out of repair? A. Yes, sir. 

Mr. EVANS.—I object to that as immaterial and 
move to strike it out. There is no complaint about 
the elevator being out of repair. 

The COURT.—Objection sustained, and the jury 
instructed to disregard the answer. 

Mr. THA'TS.—Save an exception. 

The COURT.—Exception allowed. 
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Cross-examination. 
(By Mr. EVANS.) 

®. Mr. Carroll, vou went over there and saw that 
they were [183—123] doing some carpenter work, 
and struck them for a job; is that the idea? 

A. I struck them for a job; ves, sir. 

Q. The other men were working on that when you 
got there? A. They started to work ; yes, sir. 

(Witness excused. ) 

At this time the deposition of S. P. Beyer, a wit- 
ness on the part of the plaintiff, taken on the 10th 
day of October, 1912, before Leo Teats on a stipula- 
tion, was offered by the plaintiff and admitted by the 
Court and read to the jury. 

Mr. TEATS.—I would like to introduce in evi- 
dence Identification ‘* A.’’ 

The COURT.—It will be admitted. 

Thereupon said Identification ‘‘A’’ is received in 
evidence by the Court and marked as Plaintiff’s Ex- 
hibit ‘‘A,’’ being a plat. 

Mr. TEATS.—We have Dr. Quevli and Dr. Ritz, 
who were subpoenaed; they said they would be here 
this morning, and each said they were tied up in oper- 
ations in the hospital and would be here at half-past 
one. Those are the only two witnesses we have. 
[184—124] 

The COURT.—Have you any objection to pro- 
ceeding and hearing the doctors later ? 

(There being no objection, plaintiff rests his case, 
with the understanding that the doctors might be put 
on the stand later.) 
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Mr. EVANS.—I desire to interpose a motion at 
this time, and ask to have the jury excused, and we 
ean argue that motion, and the doctors can testify 
later, and that will not change the grounds of our 
motion. 

The COURT.—The testimony of the doctors will 
simply go to the condition of the plaintiff? 

Mr. TEATS.—Yes. 

The COURT.—The jury will be excused, and re- 
main within eall. [185—125] 


Motion [for a Nonsuit, etc. ]. 


Mr. EVANS.—At this time the defendant moves 
the Court to grant a nonsuit in this cause and take 
the case from the jurv on the following grounds: 

First, that the plaintiff has failed to prove a cause 
of action as laid in his complaint. 

Second, that there is an absolute failure of proof 
of any negligence on the part of the defendant. 

Third, that the accident was due to contributory 
negligence and want of due care and caution on the 
part of the plaintiff, and 

Fourth, that the condition was open and apparent 
and the plaintiff assumed whatever risk there was. 

(Discussion. ) 

The COURT.—So far as the conditions of an in- 
strumentality like an elevator are concerned, and the 
operation of the elevator and how low down the ele- 
vator counter-weight came, that is such a permanent 
structure that the defendant must be held as a mat- 
ter of law to know its condition through use or how 
low down the elevator weight would come, and if it 
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constituted a danger, the master would be held to 
know that, or if it was a latent danger or whether it 
was an apparent, open, obvious danger. The plaintiff 
has testified that he was forbidden to tear up the 
wharf and go down through the floor of the wharf to 
make this measurement, and so far as the evidence 
shows if he did not tear up the wharf to go down 
there there was not any other way than the one he 
took, than to go outside the building and go through 
the hole he [186—126] tells of. Now, after being 
forbidden to tear up the wharf this was the way he 
would ordinarily go or ordinarily have to go, the mas- 
ter, as the Court views it, might be reasonably held to 
anticipate that fact, and if he, anticipating the fact he 
would have to go under the building—the condition 
under the building is not exactly clear to the Court 
from this evidence. It is not exactly clear to the 
Court how much of the time Mr. Godo worked around 
this elevator shaft on the main floor of the building, 
nor exactly how apparent it was that this counter- 
weight, if it can be seen at all, would go below the 
floor of the building after this repair. What view 
anybody would have of it. 

Mr. EVANS.—Underneath ? 

The COURT.—When he is on the main floor be- 
fore he goes underneath. In reference to your cases 
about a man going in a place of danger, I understand 
those cases are about a man voluntarily going to a 
place of danger that he knows is dangerous. It is a 
question of fact whether the plaintiff knew that this 
elevator weight went below the floor. He seems to 
maintain that it had only been changed about a 
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month. There is no positive evidence that he knew it 
was going lower. There is not any evidence that he 
knew that it was only a few inches of this cable 
broken off. There is testimony here from somebody 
or your question indicated—I do not remember the 
exact answer of the withess—it was practically a few 
inches above the eye of the weight. If it had been 
broken off a sufficient distance above the weight to 
just take up a length of the cable around the drum 
or whatever it was rolled around, it would not have 
gone down below the floor. In this mine case the 
plaintiff [187—127] testified that he knew that 
was a shaft and that those cages were going up and 
down there and it was dangerous, and all the plain- 
tiff’s testimony and all the testimony in the case so 
far might justify the jury in concluding that he still 
believed, still had a right to believe that this weight 
was not going below the floor, and if it did not go 
below the floor there is no danger in the shaft, and 
so far as under the building is concerned it is not 
at all clear how great this other space was. Accord- 
ing to these pictures there are two openings, one 
through the elevator shaft and one at the side of it, 
and you argue that the plaintiff would be held to take 
eare of himself. He says he was taking care of him- 
self, he was trying to keep out of the filth, and if he 
had no reason to believe that this weight was coming 
down there rendering that a dangerous place, and if 
they had laid boards and things there when they took 
up that weight so that it was clean and a suitable 
place to go through, there might be a temptation there 
to go through that way and to keep out of this dirt. 
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Of course if he knew the weight was coming down he 
would assume the risk. The Court cannot say that 
men, reasonable men, cannot differ regarding how 
obvious that danger was to him. ‘The testimony is it 
was dark under there, and the testimony is he had 
not been down there very often or anybody else very 
often, and from the fact that the shaft was not built 
up with boards to keep people from going in there 
would show that the company itself did not think it 
was very dangerous, or it would have been their posi- 
tive duty to board it up so that the people [188— 
128] would not get into it. The motion will be 
denied. 

Mr. EVANS.—Note an exception. 

The COURT.—Exception allowed. 

(Whereupon, the jury being recalled, the trial is 
continued as follows:) [189—129] 

Thereupon, to sustain the issues upon its part, the 
defendant introduced the following testimony: 

[Testimony of Peter D. Cornils, for Defendant. ] 

JDL ney IEP CORNILS, who being duly sworn, tes- 
tified as follows: 

Direct Examination. 

(By Mr. EVANS.) 

Q. You are hard of hearing, aren’t you? 

A. You will have to talk a little loud. I am hard 
Of Weamane 

Q. State your name to the Court. 

A. Peter D. Cornils. 

Q. Where do you live? 

A. 1010 South 19th street. 
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Q. What is your business? 

A. Iam master mechanic, Carstens Packing Com- 
pany. 
. How long have you held that position ? 
. Since 1903. 
Do you know the plaintiff, Louis Godo? 
. Yes, sir. 
. Was he employed there at any time? 
. Yes, sir. 
. Lshow you Defendant’s Identification 5 and ask 
you to state what that is. 

A. That is a foundation of the part of the glue- 
house. | 

@. Is that a correct representation of the glue- 
house foundation ? 

A. It is a correct representation of the glue-house, 
or part of it. 

Q. What is this? [190—130] 

A. That is the elevator-pit. 

Q. That you will mark elevator. A. Yes. 

Q. What is this space here ? 

A. That is the space where the counter-weight 
comes down. . 

Q. That is marked counter-weight. A. Yes. 

Q. What is this space, which I now mark with an 
xX? A. That is a vacant space. 

Q. What is this space I now mark with XX? 

A. That is another vacant space. 

@. How wide are those two spaces on either side 
of the counter-weight? 

A. One of them, J think, are 14 inches and the 
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other 15 or 16 inches, in that neighborhood. 

Q. At the time Godo was hurt were those spaces 
there? A. Yes, sir. 

Q. How far was it from the mudsill to the joist 


above ? A. Five feet six inches. 
@. Do you know where the counter-weight for- 
merly ran before the cable broke? i MGS 


Q. State whether or not it stopped above or below 
the floor. 

A. Stopped below the floor. 

Q. How far below the floor did it go? 

A. Between 15 and 18 inches. 

@. Have you seen it—yvyou tell that from observa- 
tion or how? 

A. The proof would show there to-day if a man 
goes there to the house and looks at it. 

Q. Have you seen it before the break in question 
when the [191—1381] counter-weight came down 
below? A. Yes, sit. 

Q. I call your attention to the ringer. When was 
that ringer foundation put in? 

A. It was put in in the middle of April. 

(. Was that before or after the break in the ele- 
vator cable? A. It was after. 

@. When, if you know, was the break in the cable 
which held the counter-weight ? 

A. As near as I can recollect, it was in the middle 
of January. 

@. Can you state as a positive fact what month the 
change in the cable, lowering the counter-weight, was 
made? A. In January. 
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Q. In January, 1911? A. Yes, sir. 

Q. Did you hear Mr. Godo testify ? 

A. I heard some of it; most of it I did not under- 
stand. 

Q. Did you hear him testify as to some instruc- 
tions that you gave him? 

A. Well, not clearly enough, you know. 

Q. I will ask you to state what this indicates here 
where it is marked ‘‘vat.”’ 

A. That is the vat he was supposed to counter-sink 
down into the wharf. 

Q. Was that vat to go into the building or outside 
of the building ? 

A. The vat was to go outside of the building. 

Q. Did you give Mr. Godo any instructions in ref- 
erence to the placing of that tank and making meas- 
urements for it? [192—132] 

A. I had the tank there; it was too long. I told 
Mr. Godo to take up this plank, get a peevy and take 
up that plank, and find the girder there and take the 
measurements from that girder, and cut down the 
tank to fit it. 

Q. Did you show him the plank you wanted him to 
take up? A. Yes, sir. 

Q. Were you standing there close to the plank? 

A. Yes, standing very close by when [ told him to 
take up the plank. 

Q. Did you at any time tell him not to take up the 
plank or Tom would give him hell? A. No, sir. 

Q. Did you ever make any similar remark of that 
kind to him? A. No, sir. 
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Q. Did you ever indicate to him he was not to 
take up the plank ? A. No, sir. 

Q. Did you know that he was going under the 
glue-house to attempt to make the measurements 
for that tank ? ma NO, 1 did mot. 

Q. Did you ever direct him to go under the glue- 
house or wharf? A. No, sir. 

Thereupon the blue-print heretofore referred to 
as Identification 5 is offered in evidence by Mr. 
Evans, received in evidence by the Court and 
marked as Defendant’s Exhibit 5. 

Q. What does this space here towards the center 
of the map indicate? 

A. The center is the foundation of the top floor 
line, and [198—133] the dotted line is the 
measurements of the bottom of the ringer. 

Q. Ringer foundation? A. Yes. 

Q. How far is that from the elevator? 

A. Between 18 and 20 feet. 

Q. Did you ever know of any of the men using the 
space between the counter-weight guides to discharge 
water ? A. No, sit. 

@. You testified as to the time the ringer founda- 
tion was put in. When was that? 

Aa was impr 

Q. I will call your attention to Defendant’s 
Exhibit 4, and call your attention to those spaces be- 
tween these timbers, the timber marked 4 and the 
timber with the 2X on it; is that a correct photo- 
graph of the situation at the time Godo was hurt? 

A. Yes, sir. 
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Q. Was there any boards on there? De No sir 

Q@. What space is there between this timber 
marked X and the timber marked XX? 

A. Three feet and two inches. 

«. What have you to say as to the conditions under 
the packing-house, whether there were any obstruc- 
tions aside from the elevator and counter-weights, 
ringer tank and ringer foundation? A. What? 

@. Were there any obstructions, was it open or 
not? A. It was all open. [194—134] 

Q@. Was there anything to hinder Godo if he de- 
sired to go under there from going through this 
space marked 4 and around in mek 

PeeeNOt a bit of it. 

Q. Was that open and apparent so that he could 
see it? 

A. Yes, sir. He run right straight in against it. 

Q. Were you there when the glue-house was built? 

A. Yes, sir. 

Q. State whether or not there was any space be- 
tween the foundation and the mudsill and mud. 

A. No, sir. At the time we were building it there 
was a space, but it had been filled up and the sills 
were in the mud at the present time. 

Q. So that there was a solid foundation from the 
glue-house down to the mud? A. Yes, sir. 

Q. I will show you Defendant’s Identification 6 
and ask you what that picture shows at the place the 
picture of the man appears. 

A. It shows over there the lay of the sill, which is 
supporting the joist of the walls. 
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Q. Is this the foundation of the gluc-house? 

A. This is the foundation of the glue-house. 

Q. Is that location where your picture appears 
there opposite where the tank is sunk in on the out- 
side? 

A. Yes, the tank is right there on the outside. 

Thereupon said Identification 6 is offered in evi- 
dence by the defendant, received in evidence by 
the Court and marked as Defendant’s Exhibit 6. 
[195—135 ] 

Q. I show you Defendant’s Identification No. 7 
and ask you what that is. 

A. That is a front view of the glue-house, of the 
new addition. 

. The new addition? A. Yes, sir. 

. When was that constructed, the new addition? 
. It was constructed the latter part of April. 

. In April? A. Yes, sir. 

oe? A. Latter part of April. 

hereupon said identification is offered in evidence 
by the defendant, received in evidence by the Court 
and marked as Defendant’s Exhibit Number 7. 

Q. I show you Defendant’s Identification No. 8 
and call your attention to the trough. State what 
that was. 

A. It was an old feed trough that they took in there 
at the time before they put down the foundation for 
the ringer, to put the water in, leading the water 
away from the foundation so that they could finish 
the foundation. 

Q. Were you familiar with the location of that 
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trough when it was put in there? A. What? 

Q. Were you familiar with the location of it un- 
der there? 

A. Well, I did not pay close enough attention, only 
I know in what condition the ringer was standing at 
the time of the accident. | 

Q. The ringer? 

A. I mean the trough, at the accident. [196—136] 

Q. At the time of the accident? A. Yes. 

Q. I will ask you whether or not that trough was 
placed there between the uprights that the counter- 
weights ran in. A. It could not. 

The COURT.—Which accident, at the time the 
cable broke or at the time the man got hurt? 

Mr. EVANS.—I am simply asking at the time the 
man got hurt. 

Q. At any time or at the time Godo got hurt was 
this counter-weight or this trough there between the 
uprights where the counter-weights ran? 

A. No, sir. 

Q. At the time the ringer foundation was con- 
structed did it run through there? 

A. I haven’t noticed it. 

(). Were you under there? 

A. I have been in there from the time—no, not 
directly under through there—I generally look down 
from the top after I cut the hole out in the floor. 

Q. If the trough was put through there on top of 
the mudsill between the guides or upright pieces that 
the counter-weights worked on, would the counter- 
weight if it had been changed have come down and 
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erushed that ? A. Yes. 

Q. Had the counter-weight been changed at the 
time the ringer foundation was put in? 

A. No, sir; not to my knowledge. 

Q. I say had the counter-weight been broken and 
been repaired at the time the ringer foundation was 
put in? A. No, sir. [197—137] 

Q. It had not? 

. It had been repaired before in January. 

. That is what I asked you? 

. I misunderstood you. 

. The counter-weight cable broke in January? 
Yes. 

And the ringer foundation was put in when? 
. In April. 

Mr. EVANS.—We offer this in evidence, Identi- 
fication 8. 

Mr. TEATS.—I wish to cross-examine him. 

The COURT.—Proceed. 

(By Mr. TEATS.) 

Q. You don’t know where that box was when they 
were shipping the mud and stuff out of this hole for 
the ringer foundation? 

A. I know where the box was; yes. 

Q. You did not see where it was while they were 
dipping out the water? 

A. I know where the box was, but I did not see 
where that end led to. 

Q. You did not know where the end led to? 

A Nowsir: 

Q. So that you don’t know whether this shows 
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where the box went to or not? 

A. It shows exactly the box situated in the posi- 
tion the way I seen it, but I did not see that end be- 
cause I looked from the top down. 

Q. You did not see it while they wére at work? 

A Wey 

Q. Would you say it was in that position? [198 
—138] 

A. The laborers on the glue-house poured the water 
out of that hole there in order to prepare for the 
foundation. 

Q. That was the position it was in? 

A. That was the position it was in at the time they 
were using it. 

Q. Never been changed? 

A. Not to my knowledge. 

Q. It might have been in a different position over 
this way at that time? 

A. Might have been over there. I could not swear 
to it. 

Q. So that that might have stuck over this way ? 

A. It could not be stuck in between the guides. 

Q. It might have been stuck over this way ? 

A. There is no room for it there; it could not pass 
through any other way there. That trough is 14 
inches wide and that would not have room to go out 
there. 

Q. That trough might have stuck along here? 

A. No, sir; it was not on this side of these posts 
there; it was over on the other side of that row of 
posts. 
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Q. What posts are these? 

A. These are three posts that support the girder of 
the main post leading up to the second floor. 

Q. What is this place over here? 

A. That is the elevator-shaft. 

Mr. TEATS.—We haven’t any objection to this. 

Thereupon said Identification 8 is received in evi- 
dence by the Court and marked as Defendant’s Ex- 
hibit 8. 

(By Mr. TEATS.) 

Q. To make it a little plainer to the jury, this space 
right [199—139] here is the elevator-shaft ? 

A. Part of the elevator-shaft. 

Q. We will call it ‘‘el’’? A. All right. 

@. And these posts? 

A. That is a post and there is a post and there is 
a post (indicating). Here is one going straight up; 
you can see the grain of the wood going up. 

Q. Ps for posts? (Marking on exhibit.) 

A. Yes, sir. 

(By Mr. EVANS.) 

Q. Mr. Cornils, since the repairing of the cable in 
January, 1911, down to the time of the accident, to 
Godo, had there been any change in the cable? 

AD Ney sir. 

Q. Did you see Godo immediately after he was in- 
jured? A. Yes, sir. 

Q. Did you have any conversation with him? 

A. I did not hear— 

Q. Did you have any talk with him? 

A. Yes, sir. 
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Q. What was said? 

A. Well, nothing that amounted to— 

Mr. TEATS.—Whereabouts? 

A. With Godo immediately after he was injured. 

Mr. THATS.—I object to that. The evidence 
shows so far Godo was not in a condition to be talked 
to and could not understand what was said, and a 
conversation with a dead man is immaterial. 

The COURT.—That is one of the questions in the 
case, and goes [200—140] to the weight of the evi- 
dence and not to its admissibility. Objection over- 
ruled. 

Mr. TEATS.—Save an exception. 

The COURT.—Exception allowed. 

Q. What was said between you and Godo, if any- 
thing ? 

A. Well, I stepped up there; my first impression 
was, I said, ‘‘ For God’s sake! What did you go under 
there for? Why didn’t you take up the plank as I 
told you?”’ 

Mr. TEATS.—We object to that, that is nof any 
expression, it is not an expression of Godo’s it is 
not an admission, it is only his own self-serving 
proposition and we object to it and move to strike it 
from the record. 

The COURT.—Objection overruled. Motion de- 
nied. 

Mr. TEATS.—Save an exception. 

The COURT.—Exception allowed. 

Q. What did Godo say? 

A. He said, as much as I understood it, I do not 
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know why I did it. 

Q. He said something to vou? 

A. That is the expression [I understood from him, 
I do not know why I did. 

Q. I think I asked you, you superintended the 
building of the glue-house originally? You were 
there and superintended the original construction of 
the glue-house ? A. Yes, sir. 

@. You knew the foundation went clear down to 
the mud? A. Yes, sir. 

A JUROR.—I would like to know the size of this 
drum this coil was taken off of. 

Mr. EVANS.—Q. What was the size of the drum 
up above that the [201—141] coil was taken off 
of? A. Thirty inches in diameter. 

Q. How much was the counter-weight let down 
from where it had been? 

A. The counter-weight was let down I should 
judge from 33 to 34 inches. 

. What was the diameter of the drum? 

. L should judge about thirty inches. 

. What was the condition under the glue-house? 
. All mud. 

. All muddy? A. Yes. 

. Was there any difference from one spot to an- 
other, appreciable ? 

A. Some place maybe was a little less, and other 
places go up to the hip in it. 

Q. How long was the wind you took off ? 

A. I should judge you take three times three, 
14, 9.42. That is about the size of it. 
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. How much? 

A. 9.14 feet. No, 30 inches, it would be 94 inches 
and two-tenths. 

Q. That you actually took off ? 

A. 94.2 would be about it, if you figure it. 

Q. The weight was actually let down about how 
far ? A. About 33 to 34 inches. 

Q. That is the actual measurement there ? 

A. That is the actual measurement of what the 
counter-weight was, lower than it was put before. 
{ 202—142] 

Cross-examination. 
(By Mr. TEATS.) 

Q. You are a brother in law of Carstens? 

A. So I am, yes. 

@. You have been master mechanic there for the 
last eleven years? A. Nine years, I figure. 

Q. Since 1903 ? A. 1903. 

Q. You have charge of the men in the mechanical 
part of it? A. Yes, sir. 

Q. And if there is a dangerous way, any danger of 
any machinery, it is your duty to see that it is made 
safe? A. That is for me to look after, yes. 

Q. If there is any danger after you have repaired 
a machine making it more dangerous than before, it 
is your duty to see that it is remedied ? 

A. Yes, sir. 

Q. So that in this case if Godo went under there 
at your direction, it was your duty to notify him of 
the change in the cable wasn’t it ? 

Mr. EVANS.—We object to that. 
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A. He did not get any orders from me. 

Mr. EVANS.—We object to that as not proper 
eross-examination, argumentative, immaterial and 
ealling for a conclusion of law. 

The COURT.—Objection sustained. 

Q. How many times during the last several years 
have you been under this glue-house ? 

. T could not tell you the times. [203—143] 

. As a general thing you don’t go under there? 

. Yes, sir, anywhere where the men go I go. 

. But as a rule you send the men under there? 

. No, sir, I am always going under myself first. 
First? is SRS, SUT, 

. You did not go under there first when they 
fixed the foundation did you? ive \ eS .S 1a, 

@. Were you under there during that time? 

A. I was right under there, yes, sir. 

Q. I thought you said you looked down through the 
hole? 

A. I took an investigated the ground and then I 
gave the order to cut out the hole through the floor 
first for them to get light in order to see what they 
were doing down in the dark hole. 

Q. You say that you went in there first ? 

A. Yes, sir. 

Q@. Which way did you go in? 

A. I came in, I did go in through the small hole in 
the middle span of the building, on the west side of 
the building. 

(. In the small hole? A. Yes, sir. 

Q. Under the platform ? 
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A. Under the platform. 

Q. And was there any other way of going in there 
at that time? A. Not at that time. 

Q. Now at that time there was just a platform 
when they were [204—144] putting in this con- 
crete form? 

A. Only the porch platform there, yes, six. 

Q. Now you say that that was maybe put in there 
about the middle of April? XS SOS, St. 

Q. About the middle of April, that would be 
about the 15th, somewhere along there? 

A. Somewheres in the neighborhood, yes, sir. 

Q. And from that to the 20th, somewhere along 
there. 

A. I doubt if it was that long, I think it was put 
in in the neighborhood of the 15th or 16th, more so 
than about the 20th. 

@. More likely the 15th or 16th than it was the 
20th ? A. Yes, sir. 

Q. You at that time had not commenced building 
the new addition to the glue-house? A. No, sir. 

Q. Now, at that time you were building the big 
shed over the wool-pulling machines and trough, 
weren’t you? 

A. That shed was put up already, it was up al- 
ready before that. 

Q. Now, did you employ Mr. Carroll, one of the 
men who testified here ? 

A. Yes, sir, he was one of the laborers. 

Q. One of the laborers? A. Yes, sir. 
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@. And he went to work there about the 12th of 
April, didn’t he? 

"A. I would not tell you what date, I do not know 
sure, but it did not go back that far. [205—145] 

Q. But he went to work on the big shed? 

A. We built. the shed first before we went on that 
foundation. 

Q. He first went to work on the big shed? 

A. I could not tell you whether he went on the 
shed or any other place else. I had a good deal of 
other work to look after. 

@. You had all the other matters and did not see 
where he went to work. Do you know when you 
finished the shed? 

A. I could not tell you exactly that time neither. 

Q. About when? 

A. I know that shed was built at the time when 
I was giving instructions to cut down the tank, be- 
cause I was standing by one of the planks support- 
ing that shed and took up that plank. 

Q. That is the 27th of May? 

A. The 27th of May. I do not know exactly, At 
the time when that shed was being put up. 

@. You could not swear to that? A. No, sir. 

@. You do not know whether that shed was put up 
before or after the foundation for the ringer was 
put in? 

A. I could not swear to it exactly, no, sir. It 
might have been before that, [ could not swear to it. 

Q. Now, do you say that addition to the glue- 
house was made in April? 
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A. In the latter part of April it was started. 
Q. Started in the latter part of April? A. Yes. 
Q. And was it completed, when was it completed? 
A. Oh, that was quite a little time. We did not 
have the men [206—146] at it steady all the time. 
They were off and on at it. Always take men off 
and on at different kinds of work. 
. Different kind of work? A. Yes. 
. And you do not know when that was completed ? 
. No, sir, I could not tell. 
. Was it completed when Godo got hurt? 
. No, I do not think it was. 
. Mr. Cornils, when did you see those guides 
where you say that it shows that the weights came 
down below the floor? 
A. When did I see those guides? 
Q. Yes. 
A. I seen the guides there from the time they were 
constructed and put in there. 
Q. When did you last see them ? 
A. I seen them when that building was started im 
1906 when the people from Seattle put them in there. 
Q. You have seen them guides off and on all the 
time up to when? 
A. I have seen the guides there all the time when- 
ever I have been under that building. 
@. Whenever vou were under that building? 
A. Yes, sir. 
Q. Now, were you ever under that building to the 
west of the elevator well? 
A. I have been under there and all the places. 
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Q. Have you been in under there? AC es yere 

Q. What for? 

Mr. EVANS:—We object to that. [207—147] 

A. [have been there to the shaft; sometimes I have 
been over there to the gluc-house floor. 

@. When were you out there to the west of the ele- 
vator well? A. To the west of the elevator well? 

Q. Yes. 

A. Just went just underneath the porch, that is all. 

Q. Just underneath the platform ? A. Yes, sir. 

Q. Now, when were you under there? 

A. L could not tell. 

Q. Never was under there, were you? 

A. [ have been there many times, I haven’t any 


Q. Many a time? A. Might be many a time. 

Q. When? 

A. I could not tell you because there are too many 
times for me to go under there. 

Q. What way would you get in there? 

A. It all depends. Sometimes there was timber 
right in there which was smashed up, and I seen that 
the guidepost was hanging under it and did not have 
any support, and that was the last time I went in 
there and investigated this guide-post and steadied 
them up. 

Q. When was that? 

A. That was after the cable was broke. 

®. After the cable was broke? A. Yes. 

Q. And after that time you never were down 
there ? A. Oh, I might have been down there. 
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Q. But you never were in there at that place at 
that time? [208—148 | 

A. Not any particular reason for it, I don’t think. 

Q. Now, you are quite sure the guide showed it 
was worn? A. What? 

Q. You are sure the guide showed it was worn 
down below the floor ? 

A. No, sir; it did not show anywhere down below. 

. It don’t show anywhere down below the floor? 

A. No, sir. 

Q. I thought you said the guide showed a wear 
below the floor? 

A. No, sir; I was up on the top floor where you can 
see the whitewash mark on the guides. The cable 
never been any higher than that. And you take 
from that mark down to the present position of the 
elevator and you can see between 30 and 34 inches. 

@. So that I was mistaken when I understood you 
to say that the guide down below the floor showed it 
had been worn down below? 

A. No, sir, that was not my expression. 

(. Then you never saw the weight come down be- 
low the floor as a matter of fact? 

A. Yes, sir; I seen the weight below the floor from 
16 to 18 inches. 

Q. When? 

A. Whenever I been there and the weight was 
there. 

Q. There is nothing there on the guide to show it 
wore there. 
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A. Did not need to be. I have seen the guide be- 
low the floor. 

Q@. Then the other men who stated it did not go 
down below [209—149]_ the floor are mistaken? 

A. They are mistaken, I should say so. 

Q. You say the cable broke in January? 

A. January 16th or 17th, and it was repaired. 

Q. Between the 16th and the 17th? A. Yes, sir. 

Q. What makes you think it was between the 16th 
and 17th? 

A. Beeause 1 have been investigating the time- 
book. 

Q. Now, you don’t know from your own memory ? 

A. Because I have got too much other things to 
think of, and I was only going by the time-book. 

Q. From your memory you do not know but what 
it might have been broke some other time? 

A. It could not have been. 

Q. I say from your own memory? 

A. All I can tell you is from the time-book I got 
it from. 

Q. You are not testifying from what you abso- 
lutely know yourself, only from the time-book ? 

A. From the time-book, that is all. 

Q. You did not make the time-book yourself? 

A. No, I did not make the time-book myself. 

Q. It is not your business? A. No, sir. 

Q. So that you do not know from your own memn- 
ory when that cable was broken, from your own 
memory ? A. J only can go by the time-book. 

Q. Now, after the shed had been completed across 
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this big space between the two buildings you wanted 
to put in a large tank? A. Yes, sir. [210—150] 

Q. That is for the purpose of building a plant 
there for the washing and drawing of the wool, isn’t 
it? A. Yes, sir. 

Q. You were on this job when Godo got hurt. The 
shed had been completed ? 

A. The shed had been, yes. 

Q. And you wanted to make the measurements for 
that particular vat? AL THOS, Sur. 

Q. You say you told him to go and get a peevy ? 

A. Yes, sir. 

Q. When did you tell him to get a peevy? 

A. I told him that the very first time when I gave 
him instructions to get the measurements, when he 
got down to the plank what he should measure. I 
told him to get the peevy. 

Q. Whereabouts were you at that time? 

A. I was standing by the post at that time where 
T was supposed to take up the plank. 

@. Were you supposed to take up the plank? 

A. Yes, sir. 

Q. Isn’t it a matter of fact that when you asked 
him—you says, ‘‘ You have got to make this measure- 
ment,’’ better go below? TY, ING, Sib. 

Q. And he said, ‘‘Let’s take up the plank’’? 

A. No, sir. . 

Q. And you says, ‘‘No, if Tom caught you at that 
he will give you hell, we will have the laborers do 
that’’? 

A. No, sir, nothing of the kind. [211—151] 
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Q. You have a lot of laborers around there work- 
ing? pyey CSycta 

@. And you have them do the work that a laborer, 
a eommon laborer, ean do? A. Yes, sir. 

@. And whenever there is a job for a common la- 
borer you see that a common laboring man does that ? 

A. Yes, sir. 

Q. To save expense? EY es. sii. 

@. And that was a common labor job to take that 
plank off, wasn’t it? A. Yes, sir. 

Q. Then when this fellow got hurt you say that you 
went to him and said, ‘‘ Why didn’t you do as I told 
you to, take up that plank ?”’ BN, VES Se. 

@. Now, when that occurred that was immediately 
after they had drawn him out of that building? 

A. I do not know. He was sitting on the porch at 
that time. 

Q. Didn’t you see them drawing him out of the 
building? A. No, sir. 

. He was bleeding from the nose? 

. He was sitting at the wharf at that time. 

. He was bleeding at the nose? 

. I did not see him bleeding at the nose. 

He was suffering, was he? 

. He might suffer. 

He was groaning aloud? 

. He was groaning, yes, sir. [212—152] 

. And then you say that he said at that time that 
he forgot? 

A. The way I understood him, ‘‘I do not know why 
Hedid. ing” 
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Q. Now, asa matter of fact you never spoke to him 
like that at all and he never made any reply to you, 
did he? A. He made that reply to me. . 

Q. And as a matter of fact, sir, you had a release, 
trying to make him sign a release realizing the com- 
pany from damage? 

A. [ never thought anything at all about it; it just 
slipped out of my mouth involuntarily, without 
thinking what I was saying. 

Q. Didn’t you have a release? 

A. I don’t know J had a release with me or not. 

Q. Didn’t you have a release Alstrum brought over 
there ? A. Sir? 

Q. Didn’t you have a paper for him to sign that 
Alstrum brought over? 

A. I do not know Alstrum ever had a paper there 
for him to sign. 

Q. Didn’t he give it to you and didn’t you try to 
get him to sign that release right there? 

A. Not as I— 

Q. And the foreman said go away, he is too sick 
a man to talk to? A. Not that I can remember. 

Q. Don’t you remember that? A. No, sir. 

Q. As a matter of fact that is true, isn’t it? 

A. No, sir, not as I know. 

Q. And you had the release for him to sign, didn’t 
you? 

A. I never had one, I never talked about a release. 
[218—153] 

Q. Charlie Lundgren pushed you away and said he 
is too sick a man, didn’t he? 


198 Carstens Packing Company 


(Testimony of Peter D. Cornils.) 

A. T don’t remember he ever said anything of the 
kind. 

Q. If that had oceurred, would you have remem- 
bered it? A. I might have. 

Q. But you do not remember it now? 

A. I don’t remember it, no. 

@. Those are your instructions, are they not, when 
aman gets hurt? 

A. No, sir, I have not any instructions along that 
line. 

(By Mr. EVANS.) 

@. Mr. Cornils, how long would it have taken Godo 
to have taken his peevy and taken up that plank to 
get the measurement you wanted? 

Mr. TEATS.—I object to that as immaterial. 

(Objection overruled and exception allowed.) 

Q. How long would it have taken to raise that 
plank up ? 

A. Probably would have taken maybe two or three 
minutes, all depending on how the plank was tight- 
ened down. 

(Recess, after which the call being waived and the 
jury being present, the trial hereof is continued as 
follows :) 

Mr. CORNILS, being recalled, continues his tes- 
timony as follows: 

Cross-examination. 
(By Mr. TEATS.) 

(). Was the elevator repaired during the month of 
April? A. No, sir. [214—154] 

Q. Wasn’t it out of order during the month of 
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April and needed repairs? 

Mr. EVANS.—That is objected to, and we move to 
strike it out because there is no complaint of it ever 
being out of repair at all. 

The COURT.—Objection sustained. 

Q. Was the time when the cable broke the only 
time the elevator was broken down during the year, 
from January to the time of the accident? 

Mr. EVANS.—We object to that as immaterial. 

A. What do you mean? 

The COURT.—Objection sustained. 

Q. Was the breaking of this cable the only time? 

The COURT.—State the time you are speaking of. 

Mr. TEATS.—From January to May? 

A. That is the only time I know it was broken 
down. 

Mr. EVANS.—I withdraw the objection. If you 
confine it to the breaking of the cable it is all right. 

Q. This breaking of the cable was the only time 
that the elevator got out of repair during January, 
March, April and May? 

Mr. EVANS.—We object to the question. 

The COURT.—Objection sustained. 

Q. Was the breaking of the cable the only time, 
the only time the elevator got out of repair from 
January to May? 

Mr. EVANS.—We object to that. 

The COURT.—That is the same question. Ob- 
jection will be sustained. 

Q. I willask it in another way. Was the cable out 
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of [215—155] repair during January, February, 
March or April? 

Mr. FLETCHER.—That is objectionable. 

The COURT.—Objection sustained. 

Mr. TEATS.—Exception. 

The COURT.—Exception allowed. 

(Witness excused.) [216—156] 


[Testimony of H. B. Clark, for Defendant. ] 

H. B. CLARK, a witness called for and on behalf 
of the defendant, being duly sworn, testified as fol- 
lows: 

Direct Examination. 
(By Mr. FLETCHER.) 

Q. State your name. A. H. B. Clark. 

@. And where are you employed now? 

A. John B. Stevens Company. 

Q. You were formerly in the employ of the Cars- 
tens Packing Company ? A. Yes, sir. 

Q. How long? 

A. Three years, practically three years. 

@. And when did you leave their employ? 

A. The 11th of November last year, latter part of 
October of last year. 

Q. Now, were you there in the glue-house in May 
1911, when Louis Godo got hurt? J, WES. 

Q. Whereabouts were you? 

A. On the top floor. 

Q. I will ask you how you heard of his getting 
hurt? | 

A. There is a question I cannot answer exactly. I 
either heard Louis, as we called him—I never knew 
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his last name—groaning down below or the man be- 
side me heard him. At any rate as soon as we heard 
him we rushed to the elevator and rushed down. 
Whether I heard him groaning or whether someone 
else, I do not know. 

Q. You got down there very soon? [217—157] 

A. Immediately. 

Q. Mr. Clark, I will ask you if Peter Cornils was 
there ? A. Yes, sir. 

Q. I will ask you whether you heard any conver- 
sation or remark made by Cornils to Godo at that 
time? Lo Je livel. 

Q. What was it? 

A. As near as I can remember Mr. Cornils ex- 
plained to Godo something like this: ‘‘What in the 
world were you doing under there?” or you had no 
business there, something to that effect. 

Q. Do you recall what if anything Godo said in 
reply? A. Why, I do not. 

Q. You do not pretend to repeat the exact words 
of the exclamation? A. No, sir. 

Q. That is the substance so far as you are able to 
recall it? A. Yes, Sir. 

Q. I do not know this is a matter for us to go into, 
but it has been brought out. Did you see anybody 
there, Mr. Clark, Alstrum or anybody with any 
paper that purported to be a release or any paper 
that they wanted Godo to sign? A. No. 

Q. Did you ever hear of any such circumstances? 

A. I never heard of such a thing, no. 
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Cross-examination. 
(By Mr. TEATS.) 

Q. Who were there besides you? 

A. Well, that is something I cannot answer. I 
ean recall Mi. [218—158] Cornils, and I would 
not try to state who else was there. 

Q. Could you name anybody else? 

A. No, not with any definiteness at all; not to be 
sure of it myself. 

Q. You do not know whether there were any men 
around there? 

A. Oh, ves, there were probably 20 other men 
there. 

. But you did not know anybody but Cornils? 

. That is a guess. 

. And that is a guess? 

I say the number twenty is a guess. 

. That is what I say, that is a suess? 

. That is a guess. 

. And who was there first? 

. I cannot answer. 

. Where was Godo when you got down there on 
the wharf? 

A. Just being pulled out from under the building, 
just as he was pulled out from under the building. 

Q. Could he walk, did he walk? A. No. 

@. Laid down on some planks there? 

A. He was laying on the ground or planks, on the 
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planking there as I came down. 
Q. Where did this conversation occur, just as they 
took him out from under the building? 
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A. As he laid there on the planks. 
Q. He laid there on the planks? A. Yes. 
Q. He was not sitting? 
A. I would not try to recall that. 
Q. You think he was lying on a plank. Did you 
notice him? [219—159] A. Not especially. 
Q. Didn’t notice how pale he was? 
A. I would not sav I did; he looked very badly to 
me, 
Q. He looked badly bruised up? A. Yes, sir. 
Q. And did he look as if he was conscious of what 
Was going on around him? 
A. Why, I would not try to answer that. 
Q. Didn’t look that way, did he? 
A. I could not answer. He was groaning; he lay 
there groaning. 
. And breathing hard? 
. I do not know anvthing about that. 
. Didn’t you notice it? 
. I would not try to remember it. 
. Bleeding at his nostrils? 
. I do not recall that. 
. But in a condition in which you would say that 
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he would not understand what you were talking 
about? Did you say anything to him? 

A. I could not say that. 

@. You would not say that? 

A. I would simply say that he was very badly 
hurt. I have no way of answering your further 
question. 

Q. You did not hear him say anything? 
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A. I do not recall it now. 

@. And you were close up? 

A. Oh, yes, 10 or 15 feet. 

Mr. FLETCHER.—Q. Do you know the names of 
the men working around the plant? [220—160] 

A. Practically all the carpenters. 

Q. But you cannot recall anybody that would be 
there? 

A. I would not try. I think J can but I would 
not care to try. 

Mr. TEATS.—Q. Did you see Dave Alstrum come 
up? 

A. Well, I could not answer that. Dave always 
did— 

Q. Were you there when the cab came after him? 

A. I could not answer that. I was on the plant, 
but whether I stayed there or not I do not remem- 
ber. 

Q. You do not remember whether you were there 
when the cab came after him? 

A. No, I do not recall it. 

Q. Do you know who put him in the cab? 

A. No, I could not. 

(Witness excused.) [221—161] 


[Testimony of David N. Allstrum, for Defendant. | 
DAVID N. ALLSTRUM, a witness called and 
sworn on behalf of the defendant, testified as fol- 
lows: 
Direct Examination. 
(By Mr. FLETCHER.) 
Q. Your name is David N. Allstrum? 
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A. Yes, sir. 

Q. What business are you in? 

Q. Printing business, just now. 

Q. You were formerly with Carstens Packing 
Company ? A. Yes. 

Q. When did you leave their employ? 

A. The first of November, last year. 

@. You were in their employ in May, 1911? 

A. Yes, I was. 

Q. Mr. Allstrum, I show you several identifica- 
tions here and I will ask you if you had them taken 
and were with the photographer when they were 
taken? 

A. Yes, I was along when these were taken. 

Q. Was Mr. Cornils with you? 

A. Well, he appears in one or two of these photo- 
graphs. 

. Is that he in Exhibit 8? 

. Yes, that is Mr. Cornils. 

And again in Exhibit 6? 

. Yes, that is Mr. Cornils. 

. Who is this in Exhibit 3? 

. That is myself. 

. Do you recognize the space around under the 
floor of the glue-house, had you been under there 
prior to Mr. Godo’s injuries? 

A. Well, I had been there when the building was 
put up. I [222—162] do not recall I had been 
under there prior to the injury. 

Q. Well, from the time it was put up to the time 
of his injuries, and the time these pictures were 
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taken, I will ask you if you recall if there was any 
lowering of the floor of the elue-house ? 

A. The floor of the glue-house, the floor part was 
above the tide-flats, and the floor had not been low- 
ered from the way it was built in the first place. 
The floor itself had not been lowered. 

Q. About what space was there under the glue- 
house from the mud up to the floor ? 

A. I think it was less than, I think it was some- 
thing less than six feet, because I had to stoop to go 
in there. It varied a great deal because in some 
places it was probably only two or three feet, while 
at other places it was higher. 

. In going to the position where you were, 
around the different parts of the building from the 
outside of the building, how did you get into the 
position where you are in the exhibit? 

A. Well, I could have gotten in, crawled in there. 

Q. In Exhibit 1, the opening, the only opening that 
is shown under the building? 

A. Yes, that is one opening there, right in there, 
and I could have crawled in here (indicating on pic- 
ture). 

Q. That is— 

A. This is the new part of the building. This was 
built after the old plant; this was built later than the 
old part here. This part of the plant here was the 
new part. It was built since this part of the plant 
was built. [223—163] This part here as it stands 
out there is this part here, that corner over there is 
this corner here. (Witness compares two photo- 
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eraphs, exhibits in this case.) I could have crawled 
in there, which would be here, or here, which would 
be over there; I could craw] in there and go around 
or go that way from this side. 

(Witness indicates and illustrates by comparing 
two photographs. ) 

Q. If you crawled in the space where you marked 
the one, how would you get to the position where 
you are shown on Exhibit 1? 

A. I would go right through there, which would 
bring me in here and cross the beam there and get 
over (indicating on photograph). 

Q. Suppose you had gone in back of the building? 

A. I would go in on the other side of the beam, 
on that side of the beam (illustrating on photo- 
eraph). 

Q. If you had gone in the space on Exhibit 7 you 
speak of, you would not get anywhere near the 
counter-weight? 

A. No, no, unless I would have crossed this beam 
here, but there would have been nothing gained, 
because there is an open space over here right in 
around where the elevator was. 

Q. In Exhibit 8? A. There is an open space. 

Q@. All that space is cpen? 

A. All that space is open. 

@. And if you had entered from the rear? 

A. If I had entered from this side, yes. 

Q. You would have gone right back to where 
Cornils is over [224—164] there without interfer- 
ing with the elevator? 
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A. Yes, if I had gone through there; yes. 

Q. That is what I say, in Exhibit 7. Do you 
know when these photographs were taken? 

A. I am not sure the exact date. I could tell by 
examining the records in the office, because we 
would have a file of that bill from the photographer 
that would show. 

@. I will ask you whether or not it was shortly 
after the suit was brought. 

A. Oh, yes, I am not sure as to that; maybe it is 
before the suit is brought; I am not sure about that; 
1 would not say for sure; I would not say for sure. 

Q. This Exhibit 4 shows an opening marked B to 
the left of the elevator shaft and an opening marked 
B to the right. Did you ever know of those openings 
having been closed before Mr. Godo got hurt? 

A. I do not think so. 

Q. Did you ever know of any changes in these 
openings on either side? 

A. No, sir; I am satisfied not, for the reason I 
believe these openings were left open on purpose so 
that all the men when they were putting in the 
counter-shaft could work around there. Otherwise 
they would have to have gone here to get on the 
inside of it. I believe those were left open on pur- 
pose. 

Q. Do you recall any planking filling up this space 
just above the beam where figure 4 is marked on that 
photo? 

A. Not particularly. There may have been some 
boards in there. If I recall right there were some 
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boards in there on which we stood— [225—165] 

Q. No, I mean closing up the space, planking up 
and down? 

A. Oh, no, that was never filled up. I think that 
is a new part of the building. 

Q. The opening, figure 4, and further out you 
think it 1s in the new part of the building? 

A. I think it is. JI am satisfied it is, because this 
elevator was constructed in the west end of the 
building and the addition was put on the west end. 

Q. Do you recall ever noticing the counter-weights 
prior to Mr. Godo’s injury as to whether or not 
they came below the floor of the glue-house, or 
whether you know anything about that? 

A. You eall the floor of the glue-house— 

Q. Yes? 

A. This is really the floor of the glue-house. This 
wo ld not be considered the floor. 

Q. No, this is ground, mud, but the floor is up 
above as you suggest? A. What is that question ? 

Q. I ask you whether or not you observed the 
counter-weights, as to whether or not they came 
below the floor prior to Godo’s accident? 

A. I could not say. 

Q. Do you recall the breaking of the counter- 
weight cable, do you remember anything about that, 
and having it tied again? 

A. No, I do not; not at the time it was broke. I 
was told about it afterwards. 

Q. You do not know anything about that of your 
own knowledge? [226—166] A. No. 
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Q. That was not in vour department anyway? 

A. No. 

Q. I will ask you if vou recall the date that Mr. 
Godo got hurt, the fact he did get hurt? 

A. Well, I knew he got hurt, but I could not say 
now what the date was. 

Q. I think it is agreed it was May 27th, 1911. Do 
you know how long after he was hurt before you 
saw him? 

A. Well, I called on him once while he was up in 
the hospital. 

Q. Do you remember seeing him at the packing- 
house before he was taken to the hospital? 

A. Oh, ves; I saw him directly after he was in- 
jured. 

Q. I will ask you if at that time vou or anyone else 
presented any paper to him in the shape of a release 
or otherwise, with the request to have him sign the 
release or any paper at all? A. No, sir; I did not. 

Q. Did you ever hear of any such occurrence 
before? 

A. No, sir; [never knew of anv such thing. 

Cross-examination. 
(By Mr. TEATS.) 

@. At that time vou held what position over there? 

A. Assistant treasurer. 

Q. And your work was in the office? 

A. It was in the office, and the work also took me 
outside of the plant. 

Q. How much outside of the plant? 
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A. Well, whenever the occasion required. [227— 
167] 

Q. And what sort of an occasion required the 
assistant treasurer to go outside? 

A. Well, I had charge of the insurance, both fire 
and liability, so that whenever anyone was hurt it 
was reported to me at once and I investigated it. 

Q. The fire, what did you have to do— 

A. I simply mentioned the fire. I said insurance, 
and I deseribed that by saving fire or liability. 

Q. And if one of them was hurt you investigated 
it on account of your liability? A. Yes, sir. 

Q. Casualty insurance? 

A. Well, pardon me—there was no casualty insur- 
ance; we had none. 

Q. You had none at that time? A. No, sir. 

Q. Then you did not have any oceasion to investi- 
gate it? 

A. Oh, yes, we always investigate all accidents 
anyway. 

Q. And at that time you were carrying your own 
hability? 

Mr. EVANS.—We object to that as immaterial. 

The COURT.—The objection is sustained and the 
jury is instrueted to disregard all the witness has 
said concerning insurance 10 any way. 

Q. So when a person was injured when vou were 
there during May or during any period of time prior 
to this accident, your duty was to investigate the 
cause and so on? A. Yes. 

Q. And make your reports? 
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A. Lalwayvs kept a report of it. 

Q. And that was part of your duty? [228—168] 

fae YS, Sir. 

Q. But there was nothing in your duty that would 
eall you under the glue-shed without something par- 
ticularly happened ? 

A. Not unless there was some occasion for me go- 
ing there, not outside of my duties. 

Q. I see, but were you ever under the glue-house? 

A. I was, yes. 

. I mean before this accident? 

A. I could not say that I was. Iwas probably. I 
was around there all the time when this place was 
built, and probably— 

Q. That was built in 1906? 

A. Yes, whatever year that was. 

(. And since that time you have not been under it? 

A. I do not think I ever was under. 

@. So that when you stated that there were open- 
ings down below there you did not know whether they 
were openings at all down below there, up to the time 
you went in there to take these photographs to in- 
troduce in this case, did you? 

A. Yes, I did. I will show you. This, as I said 
before— 

Q. What exhibit is that? 

A. That is exhibit Number 3. This a new part 
Ciena: plant. Lintseis here, overeiiere at themes 
That is the new part of the plant, and these beams 
were not there when the glue-house was built, they 
were simply put there after the new addition was put 
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in there, after the glue-house had been turned into a 
tannery, and that was done afterwards. 

Q. Was there anything out there on the west side 
of the house, the old glue-house ? 

A. Well, there wasa wharf. [229—169] 

Q. That is the wharf, that is down here along the 
railroad track (indicating on plat) ? A. Yes, sir. 

Q. Where that floor is? A. Yes, sir. 

Q. Was there anything else there? 

A. Well, they used to store different things as I 
remember. 

Q. When? 

A. Out in front there, store hay and stuff of that 
kind. 

Q. On the wharf? A. On the wharf, yes. 

Q. Was there anything else there except the 
wharf ? 

A. I do not recall that there was, no. Any other 
building, you mean? 

Q. Yes, or anything else built under the structure? 

A. Well, there was a runway from the door to the 
center of the house here, a run or incline runway. 

Q. Inclined runway, which way did the incline 
run? 

A. West, down towards the railroad tracks. 

Q. That is all there was there? Ee GCS: 

Q. Now, what is the space between those posts (in- 
dicating on the photographs) ? 

A. I cannot say in feet and inches, but when we 
were down there taking the photograph I walked 
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through that, and this space here was larger than this 
space here. 

Mr. FLETCHER.—So that the record may show 
the space on the left of the elevator weight was a 
little larger than the space on the right? 

A. Yes, as you were facing it, it would be left, ves. 
[230—170] 

Mr TEATS.—Q. How much larger? 

A. I could not say exactly, but I could probably— 
well, I walked through here without any trouble. I 
do not know I attempted to walk through there or 
not. 

Q. You could not get through, could you? 

A. I am not sure, I cannot say, but I know the 
space here, I walked through it on purpose to see if 
I could get through. 

Q. But you are a slender man? 

A. I did not walk through sideways. 

Q. You did not walk through the other way, square 
to it, did you? A. It seems to me I did. 

@. You did? A. Yes. 

Q. Now, Mr. Allstrum, you had to go sideways to 
get through, didn’t you? 

. No, I don’t remember [ had. 

. How far are you between the shoulders? 

. I do not know. 

. You are about 16 inches anyway, aren’t you? 

. Yes, I guess J am; is that 14 inches there? 

. Yes, sir. You could not get through there with- 
out going sideways? 

A. Of course, it is a long time ago; L could not say 
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for sure; J think I went through there and had no 
trouble going through there. 

Q. You do not know what that space is left there 
for? A. Well, it is my— 

Q. You do not know as a matter of fact from your 
own knowledge. [231—171] 

A. Tam nota carpenter, but it is my recollection it 
was left there to allow the men to work in there. 

@. So that when you stated to the jury that was 
left there for the people to go through there when 
they were installing them, you did not know what 
you were talking about, isn’t that a fact? 

A. No, that is not, for the reason that is what I had 
been told by the carpenter that was working there. 

Q. What you say, then, is what you were told. As 
a matter of fact you do not know from your own 
knowledge why that is there? 

A. I know from observing and by being told by 
people that were practical carpenters. 

Q. How long were they working there ? 

A. Well, I could not say, probably the time it took 
to put in the elevator. 

Q. As a matter of fact, there was a platform all 
the way along there that enclosed this space here so 
that you could not see that at all from about 1906 
up to the time when they tore it down and put on that 
new addition, isn’t that a fact? Do you remember 
that platform all the way along there? 

A. There may have been a platform. 

@. Yes; and that platform was about six feet. 

A. I did not pay any particular attention to these 
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things. I had no occasion to. 

Q. You are trying to testify here as to the absolute 
facts, and what I want to get at is whether you know 
what you are testifying about or not. 

The COURT.—Don’t shake the ruler at the wit- 
ness. [232—172] 

Q. So that if that platform was there during all 
this period of time you do not remember it? 

A. Wouldn’t that have been left there when they 
took that platform away, isn’t that condition left 
there, wasn’t that there all the time the platform was 
there ? 

Q. I do not know. I am asking you. 

A. Well, I say as I said before, I was never under 
there until after the accident. 

Q. So that you don’t know anything about what 
was under there until after the accident? 

A. I know it had been boarded up a long while, 
because the cobwebs and things showed it had been 
there, and it had not been broken off, the boards had 
not been broken off, so that they were left there on 
purpose, left open on purpose. 

Q. Now, who took these photographs? 

A. Avery & Potter; I do not know which one, 
whether it was Avery or Potter, one of the two. 

. Avery or Potter? A. One of the two, yes. 

. They were taken sometime in August? 

. L could not say as to that. 

. They are what they call flashlights, aren’t they? 
. They are flashlights, yes. 

. Who is Potter? 
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A. Well, they are photographers, commercial 
photographers, Avery & Potter. 

Q. They are a firm, Avery & Potter? 

A. Avery & Potter, yes. 

Q. Are you the only tall, slim, good-looking man 
in the [233—173] office during May? 

Mr. EVANS.—We object to that as immaterial. 

The COURT.—Objection sustained. 

Q. You say that you went out after the accident 
and were there when they first took him out from 
under the building? 

A. No; I did not; when I got out there he was out 
on the wharf. 

Q. Lying down on these planks? 

A. It seems to me he was sitting on the wheel- 
barrow. 

Q. Ona wheelbarrow ? 

A. Hither a wheelbarrow or truck, one of these 
flat trucks. It seems to me he was on it. 

Q. Any other man employed by the company at 
that time who had charge of getting releases from 
employees ? 

Mr. EVANS.—We object to that as immaterial, 
and not proper cross-examination. 

The COURT.—Objection sustained. 

Mr. TEATS.—Exception. 

Mr. FLETCHER.—Let him answer. 

Mr. EVANS.—Go ahead; we will withdraw the ob- 
jection. 

The COURT.—The objection having been with- 
drawn, you may answer. 
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A. Tomy knowledge, there were never any releases 
ever asked of anyone. J have taken affidavits. 

Q. That is not the question. Was there anyone 
there in your office who had charge of getting releases 
from the men who were injured ? i= NO; Sit. 

Q. At that time, except yourself? A. No, sir. 

Q. Was it you that brought out a paper for him to 
sign, did [234—174] you bring a paper out for 
him to sign at the time of the accident ? 

A. No, sir; I do not believe I did. I am satisfied 
I did not. J never had any such instructions. 

Q. Were you there when the cab came for him? 

A, Yes, lavas. 

Q. Asa matter of fact, didn’t you hand a paper to 
Mr. Cornils, and Pete went and undertook to have 
Godo sign it— 

The WITNESS.—Oh— 

Q. And Charlie Lundgren says, ‘‘Now, he is too 
sick to sign it’’? 

A. Yes, I will tell you what that was. He was sent 
off to the Tacoma Private Sanitarium Hospital, and 
we had an application card; at least, not an applica- 
tion ecard, but an identification card, and whenever 
anyone was sick or hurt we would write their names 
down there, and on the back of that card was wording 
something to this effect, it is a sort of identification 
card, and says,—‘* I hereby agree to abide by the rules 
of the Tacoma General Hospital,’’ giving the name 
of the holder. When aman goes up there for admis- 
sion he has to sign that slip of paper, about that big 
(illustrating). That was the slip of paper that was 
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sent to him to sign. 

Q. And he was unable to sign it on account of being 
in that condition ? 

A. Yes. That paper was not a release at all, but 
simply an identification slip and intended for the pur- 
pose of identifying the applicant to the hospital. 

(Witness excused.) [235—175] 


[Testimony of Peter Cornils, for Defendant 
(Recalled). ] 


PETER CORNILS, being recalled, continues his 
testimony as follows: 


Direct Examination. 
(By Mr. EVANS.) 

Q. Look at Defendant’s Identification 3. I will 
ask you how wide the space is, the first space as you 
go under the new building next to the counter-weight ? 

A. You mean from the elevator up? 

@. I mean this space here. (Indicating on ex- 
hibit. ) A. Sixteen inches. 

(. How wide is the one on the other side? 

A. Fourteen inches. 


Cross-examination. 

(By Mr. TEATS.) 

Q. Who made this blue-print, Exhibit 5? 

A. I did. 

Q. Are the spaces you have been testifying to 
spaces that are marked on this map? A. Yes, sir. 

Q. These are the two spaces (indicating) ? 

A. Yes, sir. 

Q. On this map you say that it is 14 inches and 12 
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inches. That is all? 

A. One foot two and one foot four. 

Q. One foot and one foot two. This one that is 
one foot two you say is sixteen? 

A. And that is 14. 

Q. And this is one foot? 

A. Yes. I got it there, 16 and 14 inches. [2386— 
176] 

(Counsel refers to blue-print and figures thereon.) 

Redirect Examination. 
(By Mr. EVANS.) 

Q. I show you Defendant’s Identification 9, and 
ask you what that is? 

A. That is a view taken, you know, from the west 
side towards the east, facing the elevator. 

Q. Does that show the counter-weight space and 
the other space on the sides? A. Yes. 

@. Who made that? A. I did. 

(. Now, can you tell from your recollection and 
your measurements what both of those two spaces 
was ? A. It shows right here. 

Mr. TEATS.—We object to that. He has got the 
exhibit here that he says is correct. 

The WITNESS.—So it is. 

The COURT.—Objection overruled. 

Q. Go ahead. 

A. It shows one foot and two inches between the 
measurements on one side, and it shows one foot and 
four inches over there. It shows one foot and two 
inches from here, from this side of the guidepost, and 
one foot and four inches from here. 
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Q. Is that correct ? 

A. Just as I recall it, yes, sir. I took the measure- 
ments at that time over there. 

Mr. EVANS.—We offer this in evidence. [237— 
177] 

Thereupon said Tieaifentien No. 9 is received in 
evidence by the Court and marked as Defendant’s 
Exhibit No. 9. 

(By Mr. TEATS.) 

Q. You took the measurement when you made the 
other exhibit, too, didn’t you? 

A. Just exactly the same thing over there. 

Mr. TEATS.—No, it is not. 

(Witness excused.) [238—178] 


[Testimony of Charles 8S. Lundgren, for Defendant. | 
CHARLES 8S. LUNDGREN, a witness on behalf 
of the defendant, being duly sworn, testified as fol- 
lows: 
Direct Examination. 
(By Mr. EVANS.) 
. State your name to the Court and jury. 
. Charles S. Lundgren. 
Where do you live? 
. McKinley Park Addition. 
What is your occupation ? 
. Millwright foreman at Carstens. 
. Employed at Carstens? A. Yes, sir. 
. How long have you worked there? 
A. It will be five years in January. 
Q. You were working there at the time Mr. Godo 
was injured in May, 1911? A. Yes, sir. 
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Q. Were you working there at the time the cable 
broke that the counter-weight of the elevator was at- 
tached to? A. Yes, sir. 

Q. What position did you hold over there? 

A. I was foreman of the carpenters. 

Q. State if you can, when the cable broke and let 
the counter-weight down. 

Mr. TEATS.—That is from your own knowledge, 
just from what you know and not from what some- 
body told you. 

Q. When was it, if you know? 

A. I do not know without referring to the time- 
book. 

. Did you keep the time yourself ? 

. L kept the time, yes, sir. [239—179] 

. Did you make the entries in it yourself ? 

. Yes, sir. 

. IT hand you this book; what is that book? 

That is the time-book. 

. Whose writing is it? A. Mine. 

. You made all the entries in there? 

. eS, SIX. 

. Can you look at the time-book and tell, from 
that, can you tell when the— Did you note in the 
time-book at the time this work was done what the 
different men were doing? Ay Ves cite 

(). Were those entries made at the time the work 
was done? A. Yes, sir. 

Q. Can you look at that time-book and tell when 
the repairs to the counter-weight were made, and the 
counter-weight was put back? me Ves sci 
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Q. When was it? 

Mr. TEATS.—I object to that. I would like to ex- 
amine the witness on the entries. 

The COURT.—I will overrule the objection—you 
may examine. 
(By Mr. TEATS.) 

Q. Where did you gain the information you put 
upon these books? A. I kept track of them. 

Q. Where did you gain the information ? 

A. I do not quite understand. 

Q. For instance, on here it says—what is this? 
[240—180 ] 

A. Sherman. 

The COURT.—Are you going into the contents of 
the book? 

Mr. TEATS.—This goes to the rest of it. 
. Where did you gain the information as to that? 
. [ worked at that myself. 
. That is your own time-keeping ? A. Yes. 
. You hired a man by the name of Beyers? 
. Yes, sir.» 
. Where did you get the information as to what 
he did? 

A. Because I was overseeing him, so I knew where 
they were working at the time. 

@. Were you overseeing these particular two men 
or all of the men in the plant? 

A. Overseeing the carpenters. 

Q. All of the carpenters? A. Yes, sir. 

Q. When would you make the entry in the book? 
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Q. At evenings? A. Yes, sir. 

@. And would you sometimes take that from their 
word or would it always be from your own observa- 
tion ? 

A. Well, it is generally from my own observation. 
I knew where they were at. 

Q. And then sometimes from their words? 

A. Well, it would be, it might have been some in- 
stance. I do not know of any. 

My. TEATS.—I want to look at the book, if the 
Court please. 

Mr. EVANS.—Q. How many carpenters did you 
have working under [241—181] your direction? 

A. Sometimes there has been up as high as twenty 
or twenty-three. 

Q. Along in the winter of 1911 how many did vou 
have, approximately ? 

A. Somewhere in the neighborhood of 20; I 
could not tell exactly. 

. When was it that they made those repairs? 

. On the 16th and 17th. 

. Of what month? A. The first of January. 
. 1911? A. 1911, yes, sir. 

. Who did the work? 

. Mr. Beyers and Mr. McArthur, 

. Is that a record of their time? A. Yes, sir. 

Mr. EVANS.—We offer the book, this page. 

Mr. TEATS.—We object to the offer of the book, 
if the Court please. 

The COURT.—The objection is sustained to the 
offer of the book. . 
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Mr. TEATS.—Q. Where in this book— 

Mr. EVANS.— Wait a minute, I am not through. 
He sustained your objection. 

Mr. EVANS.—Q. Was that cable ever broken af- 
ter that to your knowledge? A. No, sir. 

(Books are examined by the Court.) 

Mr. EVANS.—I submit, if the Court please, that 
book is [242—182] decidedly a book of original 
entry, the book in which all the charges were made 
to show where the work goes. It is the very best evi- 
dence, and the notes were made on there to show at 
the time what these men were doing. 

The COURT.—That is what I am trying to exam- 
ine it for. If it is simply a time-book the objection 
would be sustained, because there is not anything to 
show except the entry. 

Mr. EVANS.—Q. Did you know all the time, as 
you went along, what work the men were doing? 

A. As far as I could. 

Q. Did you say in this book the peculiar work that 
Beyers and the other man were doing, and does it 
indicate the work done on the repair of the cable? 

A. Yes, sir. 

Q. When did you do that, at the time? 

A. I done that in the evening. 

@. On the day that they worked ? 

A. On the day that they worked. 

Mr. EVANS.—We renew our offer, if the Court 
please. 

(By the COURT.) 
Q. Was it your custom to enter in the book the 
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work that the particular men were engaged in, as to 
the time they occupied ? A. Yes, sir. 

The COURT.—The objection is overruled. 

Thereupon said page of the time-book is received 
in evidence by the Court and marked as Defendant’s 
Exhibit Number 10. 

(By Mr. TEATS.) 

Q. Is there any entry here that shows what kind 
of repair [248—183] they did on the elevator? 

Mr. FLETCHER.—Q. Do you know when the 
ringer foundation was built? 

A. It was some time in April, I think. 

Q. Of that same year? A. Of that same vear? 

Q. Can you show that from the book ? 

A. Only as construction work. 

@. Take this book and see if you can find it. 
What is that book ? A. That is a time-book. 

@. Another time-book ? A. Another time-book. 

Q. A record kept by you? A. Yes. 

Q. Look at that book and see if you can refresh 
your memory and tell us when the ringer foundation 
was put in. Do you know what work Mr. Godo was 
at there at the time the ringer foundation was built? 

A. Yes, sir. 

Q. What was he doing? 

A. I remember he put it in there. 

Q. He put it in? 

A. Yes, that is; he built the forms. I! just have 
him here as ‘‘wool-puller construction.’”’ 

Q. You did not keep separate track of foundation. 
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A. No, it was all construction work. I just had it 
coustruction. 

Q. Was there any other wool-pulling construction 
at that time? A. Yes, sir. [244—184] 

Q. Building the new addition? 

A. Building the new addition, yes. 

Q. When was that done? 

A. That was done in April. 

@. And this ringer foundation was constructed at 
the same time or near the same time that the other 
work was done? A. Yes, sir. 

Q. It was alla part of the one job? A. Yes, sir. 


Cross-examination. 

(By Mr. TEATS.) 

@. There is nothing in this item which shows what 
repair they did in the elevator? 

A. No, only just elevator repair. 

Q. Now, have you the time of Mr. Beyers and Mr. 
McArthur for April and May? A. Yes, sir. 

Q. Where is it? 

A. Itisin that book. (Referring to second book.) 

Q. I will ask you whether or not they repaired the 
elevator more than once during January, February, 
March, April and May? 

A. That I do not know unless I go through the 


time-book. 
Q. You do not know only as you go through the 
time-book ? A. No, I do not remember. 


Q. The question is where is the time of Beyers and 
McArthur for April and May? 
A. This is fertilizer repair (referring to book). 
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Q. What do you mean by that, fertilizer repair? 

[ 245—185] 

. Repair work done in the fertilizer plant. 

. Is that all of April? 

. That is the beginning of April. 

. What is that (referring to book) ? 

. Repairing cooler door. 

. Now, where they do their work on two or three 
jobs during the day you would not put it all in one 
in that book? 

A. Generally kept fertilizer in the packing depart- 
ment, and wool-puller separate against the glue- 
house, and entered all of them separately. 

Q. So that in this particular item of January I see 
you have only six and a half hours or something like 
that for the man on that work; what did he do the 
rest of the day? 

A. Well, the rest of the day they were at something 
else. 

Q. But not put in the book? fis SERS. 

Q. Are they in the book? 

A. I think so, if they were there. 

Q. ‘‘Glue-house elevator,’? Exhibit 10, what is 
three and a half for? 

A. Three and a half is the next day; half hour 
there and half hour there and one hour there. 

. For what? 

. One hour for packing-house repair. 

. Is that al] one day? 

. That is all one day, down this way (indicating). 
. That is all one day. Then where is the time 
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from here? For instance, each one of these is just 
one day. Those you have shown made only one day. 

A. Here is each a day there, here is Sunday. 
They worked one [246—186] day there, Sunday, 
eight hours ‘‘fertilizer,’’ and the next day, Monday, 
would be six hours ‘‘fertilizer conveyer,’’ and here is 
two hours, ‘‘fertilizer dryer.”’ 

@. Let me understand that. Each column of fig- 
ures represents a day? 

A. Yes, a day’s work is in each column. 

Q. Over here they worked eight hours on the fer- 
tilizer ? A. Yes, sir. 

Q@. And the next day six hours? A. Yes, sir. 

Q. On the ‘‘fertilizer’’ and then again five and so 
on? A. Yes. 

Q@. And the same way all the way down? 

A. Yes, sir, 

Q. So that if you did work here for instance six 
hours, what did you do the rest of the day? 

A. Well, he had two hours for ‘‘fertilizer dryer,’’ 
with one underneath the same date. 

Q. Now, where are the times for April and May 
for these two men? 

A. They are in this book here. (Indicating the 
second book.) Do you want to know what they were 
doing altogether? 

A. What they were doing altogether, or whether 
they were working in the elevator? 

A. It is all here. 

Q. Now, as far as you know the item in January 
might have been some other repair of the elevator, 
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except the cable, as far as you know? 

A. No, it could not very well have been. 

Q. Why? [247—187] 

A. Because it was broke down about that time of 
the year. 

Q. Do you remember it being broken down about 
the latter part of April? A. Novsir, 

Q. As a matter of fact it was broken down there 
for about half a day or a day about the latter part 
of April or first of May? A. No, siz. 

Mr. EVANS.—That is objected to unless it is ap- 
plied to the cable or counter-weight. 

The COURT.—Objection overruled. 

Mr. EVANS.—Exception. 

Q. You have there ‘‘wool-pulling plant,’’ what was 
that ? A. That was construction work. 

Q. Could you tell what it was? 

A. No, just only they were put in the wool depart- 
ment there. 

Q. Now, what is the idea of putting the work that 
they did there? 

. They segregated it at the office. 

. Charged it up to the separate plants? 

. Separate departments. 

. What does this mean here? 

Packing company repair. 

. What is that? A. *‘ Fertilizer” repair. 
Now over here is wool-puller repair? 

. Wool-puller repair. 

. What is the other? 

. That is wool-puller construction; it is a differ- 
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ent amount. [248—188] 

Q. Were Beyers and McArthur working there a 
year before this accident, that would be May, 1910? 

A. I think they were. 

Q. What is this? A. Wool-puller. 

. What is that work? A. Construction work. 

Q. There is nothing there to show it is construc- 
tion work? A. There is down here. 

. Down below there is, but not above? 

. They both worked together. 

. What is this, fertilizer repair? 

. Fertilizer repair; yes. 

. And that is on what. date? 

. That is on May 27th, the week ending the 27th. 
. The week ending May 27th? A. Yes, sir. 

Mr, FLETCHER.—1912? A. 1911. 

Mr. TEATS.—Q. Then what was Godo doing on 
that date? 

A. On the 27th he was, part of the day he was 
working on the coffer dam and two hours at the wool- 
puller. 

Q. That was the day he got hurt? pe Y eS; Sir, 

Q. So that you have wool-pullers all through here, 
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and I see the wool-puller plant had only been con- 
structed for about sixty days, hadn’t it? 

A. Well, it was under construction then. 

(). Still under construction ? 

A. Yes, sir. [249—189] 

@. And whenever these men did any work in April 
and May on the wool-puller, you charged it up to the 
wool-puller, didn’t you? AX, TGS 
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Q. As a matter of fact, Mr. Lundgren, if they had 
made any repairs there on the elevator during April 
or May you would have charged it up to the wool- 
puller? A. Charged it up to the glue-house. 

Q. The glue-house had been eliminated, hadn’t it? 

A. It had been eliminated—it would have been 
charged to the glue-house. 

@. So that when you made any repairs vou 
charged everything up to the wool-puller; that is 
when they made any repairs on that place at that 
time, in April and May, you would charge everything 
up to the wool-puller? AD No: 

Q. Doesn’t that book so show? 

A. If it was repair work it was charged up— 

Q. To the wool-puller? A. Yes, sir. 

Q. And before that it was charged up to the glue- 
house ? A. Yes, sir. 

Q. Now, they might have made these repairs in 
April or May and you just simply charged it up to 
the wool-puller, repairs to elevator? 

A. No, I might have made a note of it being cle- 
vator repair. 

Q. You did not make any note. You did not make 
any note particularly of this part of the device called 
the foundation, called that wool-puller construction, 
didn’t you? [250—190] A. Yes, 

Q. This whole plant was wool-puller plant at that 
time ? A. We were changing it into a wool-puller. 

Q. Changing it from a glue-house into a wool- 
puller because you had gone out of the glue business, 
isn’t that a fact? A. Yes, sir. 
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@. So that you could have made repairs on the ele- 
vator there in April and May and just simply 
charged it up to wool-puller, couldn’t you? 

A. Of course it could have been done. 

Mr. EVANS.—Q. You did not do it though, did 
you? A. Not to my knowledge I did not. 

(By Mr. TEATS.) 

Q. Might have done it, Mr. Lundgren; might have 
done it, Mr. Lundgren. . 

Mr. FLETCHER.—We object to the question. 
It is a matter of argument. 

The COURT.—The question has been answered. 
The objection is sustained. 

Mr. TEATS.—I wish to offer the time-book in re- 
lation to all the work done by McArthur and Beyers 
during the months of Apri] and May. 

Mr. FLETCHER.—It is all given together. I 
will supplement his offer and offer the whole book, 
which will show what he wants as well as what the 
jury will want to find out, perhaps. 

The COURT.—It should be sealed in some way so 
that that part of the book— 

Mr. FLETCHER.—It runs all through the book. 

The COURT.—Very well, there being no objection 
the whole book [251—191] will be admitted. 

Thereupon said book is received in evidence by the 
Court and marked as Defendant’s Exhibit Number 
11. 

Mr. FLETCHER.—In regard to Exhibit Number 
10, I will leave a mark at the page—the pages are 
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not numbered—that the witness was examined in re- 
gard to. - 
The COURT.—That was in January. 
Mr. FLETCHER.—That was in January. 


Direct Examination (Continued). 
(By Mr. EVANS.) 

Q. There are a few questions on direct I would 
like to ask this witness: You have been under the 
glue-house there? A. Yes, sir. 

Q. Did you make any measurements down there to 
ascertain the width of the two uprights or guides that 
the counter-weights run in? A. Yes. 

Q. How wide are they? 

A. Not the weights, no, sir; I did not measure the 
weights. 

Q. Did you measure the width of the space on 
either side of it? A. No, sir, I did not measure it. 

Q. Now, did you measure the distance from the sill 
up to the floor? 

A. I measured the distance from the mud up to 
the joist, yes, sir. 

Q. That is shown on this Exhibit 3, from the mud 
underneath [252—192] up to this joint at the top 
in the seats where the counter-weights run. 

A. Yes, sir. 

. What is the distance? A. It was 60 inches. 

Q. What is the condition under the glue-house 
there as to being open or obstructed? 

A. It is open. 

@. Are there any obstructions under there outside 
of the well of the elevator and the uprights that the 
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counter-weight runs in? 

A. No, sir, not to my knowledge there ain’t. 

Q. Did you measure this space in Exhibit Three 
where you see Allstrum’s picture, this space between 
these two joists? 

A. No, sir, I did not measure that. 

Q. Approximately how wide is the space, do you 
know ? A. About four feet, I think. 

Q. Had you been under there before the accident 
to Godo? A. Yes, sir. 

Q. Familiar with the conditions under there? 

A. I never took any particular notice. 

Q. It is open there on figure 3 where you see All- 


strum, or is it not? A. I think it was. 
Q. Were there two openings there on the side of 
the counter-weights ? A. I think so, yes, six. 


Q. Now, showing you this photograph, Defend- 
ant’s Exhibit 2, I will call your attention to this blue 
pencil square on it. [253—193] A. Yes, sir. 

Q. If a man went under there he would come right 
face to face with this place on 3 where Allstrum is, 
wouldn’t he? . A. Yes, sir. 

Q. Go straight ahead and step over that beam? 

A. Yes, sir. 

Q. Would he then have clear space around there 
or was there anything in the way? 

Mr. TEATS.—We object to that as leading. 

The COURT.—Objection overruled. 

Q. Was there anything to obstruct him after he 
got over there, over the beam marked 3? 
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A. No, sir. 

Q. What is that picture? 

A. That is the basement. 

Q. Is this Exhibit 7 I hand you below the wool- 
pullery ? A. Yes, sir. 

Q. Could go under the building from there, could 
you? A. Yes, sir. 

Q. What other ways could you go under? 

A. From the inside there was another route, but 
I never went down there myself. 

Q. Now, did you know anything about what was 
done down there at the time they did the work on the 
ringer foundation ? A. Yes, sir. 

Q. Who placed the trough that was put down 
there? A. I do not remember who placed it. 

@. Do you know where it was placed ? 

A. Very near. [254—194] 

@. How was it placed with regard to the space 
where the counter-weights run down, the two up- 
rights, did it go out between those uprights or not? 

A. I do not think so. 

Q. If it had, the counter-weights would have come 
down on it, wouldn’t it? A. Yes, sir. 

Mr. TEATS.—I object to that. 

The COURT.—Objection sustained. 

Q. Were you back in back of the elevator along 
the foundation as shown by Exhibit ‘‘H’’? 

A. Yes, sir. 

Q. How does the foundation go down in reference 
to the mud? 

A. Why the sill goes close to the mud. 
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Q. Did you ever know of anybody going under 
that counter-weight there between those uprights ? 

Awe No, sil. 

Q. Did anybody have any occasion to go through 
there that you know of? 

A. Not to my knowledge. 


Cross-examination. 
(By Mr. THATS.) 

@. Before the construction of this new building, 
the new addition, you went through this way to get 
under the things as a rule? 

A. There was an opening there, yes, sir. 

Q. Sort of door? A. Yes. 

Q. But when they constructed this new building 
that was [255—195] taken away? 

A. No, sir. 

Q. That was taken away. Hasn’t that platform 
been taken away? A. No, sir. 

Q. Is it still there? A. Yes, sir. 

@. And the door there? 

A. There is a hole there, yes, sir. 

Q. Was the hole there, and the boards boarded up 
and down there? A. Part of them. 

Q. Then you have to crawl thirty feet practically, 
pretty near thirty feet on your hands to get to this 
door, wouldn’t you have to if you went through from 
the west side of the building? 

A. The width of the building. 

Q. Otherwise you just simply got down through 
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that hole there and got on through if you wanted to 
go in, that would be the best way, wouldn’t it, after 
the building was completed, as it was on the 27th of 
May last, 1911? A. It would be shorter. 

Q. It would be a better way, wouldn’t it. In other 
words when they built this— 

Mr. EVANS.—We object to that. Let the witness 
answer the question. 

Q. It is a better way, isn’t it? 

A. It would be a quicker way to get in there. 

Q. You could walk after you got through that hole, 
walk pretty near straight up, couldn’t you? [256— 
196 | A. Pretty near, yes, sir. 

Q. And then a person going through there would 
naturally pass through one of these openings, 
wouldn’t he, if he wanted to get into this other de- 
partment here? 

A. I do not know whether they would or no. 

Q. That would be the natural way to go wouldn’t 
it, wouldn’t it? | 

A. I don’t know whether it would be or not. 

Q. You would not climb over the sill to go along 
through here into this mud and make a long route 
through that mud, would you? 

A. Well there is not as much mud as there is go- 
ing through the other way. 

(. It is all mud through here, isn’t it? 

A. No, not altogether it is not. It is so that you 
can stand on it. 

@. And you could go through some of those places 
up to your hips in the mud, wouldn’t you? 
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A. Yes. 

Q. Goin the rat holes? A. Yes, sir. 

Q. You did not see this trough when it was placed 
whether it was through that opening or not, did you? 

A. I do not remember. 

Q. It could go through that opening, the opening 
is big enough, isn’t it? 

A. It is big enough, but it would have been broken 
if it had. 

@. But the opening is big enough to stick the 
trough through? 

A. You mean between the elevator guides? 

Q®. Yes, sir. A. Yes, sir. 

(Witness excused. Adjournment.) [257—197] 

November 27th, 1912. 

The call being waived and the jury being present, 
the trial of this cause was continued as follows: 

CHARLES 8. LUNDGREN, being recalled, con- 
tinues his testimony as follows: 


Direct Examination (Continued). 
(By Mr. EVANS.) 

Q. Mr. Lundgren, did you make any examination 
of the uprights and guides of the elevator shaft with 
a view of ascertaining how high the counter-weight 
formerly travelled? A. Yes, sir. 

@. Did you take any measurements at that time, 
since the change, or was there anything on the track 
or guide to indicate where the counter-weight for- 
merly ran to, how high? A. Yes, sir. 

Q. What is the condition? 

A. The wear of the guides. 
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(}. Does it show on the guide? A. Yes, sir. 

Q. Was there anything above where they ran to 
indicate exactly where it stopped? 

A. The guides are above the frame-work and the 
guides and the whitewash up above. 

@. They were whitewashed up above? A. Yes. 

Q. And from that you are able to state where the 
counter-weight formerly run to? 

A. Yes, sir, practically. [258—198] 

@. The counter-weight as now constructed runs to 
the top? A. Yes, sir. 

Q. Did you take a measurement beneath the joists 
at the bottom to ascertain how far down the counter- 
weight runs? ih SEES. ibe, 

Q. What is this, what does this little bottle repre- 
sent? 

(Referring to model just brought before the jury.) 

A. It represents the guide and counter-weight. 

Q. Has there been any change in the distance that 
the elevator itself travels? A. No, sir. 

Q. The elevator now travels the same distance it 
did before? A. Yes, sir. 

Q. What is the difference now in height that the 
counter-weight travels from what it travelled before? 

A. Thirty-eight inches. 

@. Then do I understand you at this time that the 
eounter-weight stopped 38 inches above where it 
stopped before? A. Practically 38 inches. 

@. Can you illustrate with this model to the jury 
where the counter-weight travelled before and where 
it works to now? A. Yes, sir. 
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Q. I wish you would do so. 

(Witness demonstrates on model.) 

A. That is practically where it goes now. 

Q. I will mark with an AB a line that indicates 
where the counter-weight travels to. 

A. At the present time. 

Q. At the present time at the top? [259—199]| 

A. Yes, sir. 

@. Where does the track indicate it formerly ran? 

A. About like that (demonstrating). 

@. Where I now mark CD. The difference be- 
tween those two is how much? 

A. About 38 inches. No, over forty. 

Q. What does this piece marked joist 3 by 12 rep- 
resent? 

A. That is just the floor joist at the bottom. 

Q. How much does the counter-weight now travel 
below the joist? A. Fifty-eight inches. 

Q. How much then did the counter-weight for- 
merly travel below the floor? 

A. The difference between these two points sub- 
tracted from that would represent the difference. 

Q. Twenty inches? A. Twenty inches, yes, sir. 

Q. Was anyone with you when you made those 
measurements ? A. Yes, sir. 

@. Who was it? A. Joe McMillan. 

A JUROR.—Q. Was there twenty inches below 
the bottom of the 3 by 12 joist or 20 inches below the 
top? A. Below the bottom. 

(By Mr. EVANS.) 
Q. Can you take this and demonstrate how that 
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would appear on the old counter-weight when it was 
all the way down before? 

(Witness illustrates. ) 

Q. It would appear at the mark below the piece 
marked joist [260—200] 3-12, which I now mark 
with EF, is that correct? A. Yes, sir. 

Q. Assuming that is 20 inches? A, Yes, sit. 

Q. That represents the 20 inch mark? 

A. Yes, sir. 

Q. Is that model built to a scale? 

A. Well, not to an absolutely close scale; it is 
pretty near scale. 

@. What scale? A. An inch to the foot. 

Q. That was built more to illustrate? 

A. To illustrate with, yes. 


Cross-examination. 
(By Mr. TEATS.) 

Q. You were there when the elevator was put in? 

A. No, sir. 

Q. When did you go there? JI thought you were 
there at work for the company when the elevator was 
installed. A. No, sir. 

@. When did you go to work as to that time? 

A. It would be five years ago January when I went 
to work. 

Q. Five years in January ? A. Yes, sir. 

Q. Did you ever see that counter-weight work— 

Mr. EVANS.—That is objected to as not proper 
eross-examination. 

The COURT.—Objection overruled. 

Mr. EVANS.—Exception. 
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Q. Did you ever see that counter-weight work up 

and down? [261—201] 

Why I have through the boards. 

. How? 

T have through the boards on the floor. 

Down on the floor? A. Yes, sir. 

Did you ever see it work up above? 

moO, Sir. 

. Never saw it work up above? A. No, sir. 
Then your measurements up there is not the 
measurement as to the height it goes up to the point 
now? A. Yes. 

Mr. FLETCHER.—What is that question ? 

Mr. TEATS.—Q. The question was you measured 
the height the weight goes up on the guides at this 
time? A. Yes, sir. 

Q. Do you know whether they went up further 
than that? A. Why the wear on the guides. 

Q. The wear on the guides? A. Yes, sir. 

Q. Where is any wear on the guides? 

A. From the weights or irons. It shows on the 
top of the guides. 

@. How is that? 

A. By the wear from the counter-weight on top of 
the guides it shows. 

. It shows the wear where it used to be? 
. Up above where the weights are now. 
Above? A. Yes, sir. [262—202] 

. Do you know when that wear was made? 
. It must have been— 

Do you know when that wear was made? 


DOPOOP Ob 


OrOOPeo 
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A. I do not know when it was made. 

Q. You do not know but what the wear that was 
made up there might have been made a long time 
ago? A. It is possible. 

Q. And you do not know but what the elevator 
might have went up to this point or to that point be- 
fore the cable broke (indicating) ? ie Vo escn 

Q. So that it is a matter of speculation as to where 
that weight came down below, isn’t it? 

A. No, I do not think so. 

Q. How? A. No, I do not think so. 

@. You do not know as a matter of fact whether 
these weights went down below that beam or not, do 
vou? 

A. Only from the measurement from the top. 

Q. From the measurement in the top and the meas- 
urements of the top you do not know whether that 
wear was before or at any time before this change 
was made—it might have been made another time, 
mightn’t it? A. The wear at the top? 

Q. Yes? 

A. I do not quite understand your question. 

Q. What I mean is that the wear, how does the 
wear on the top compare with the wear below this 
mark? 

A. It is pretty near the same thing, not quite as 
much. 

@. Pretty near the same thing? [263—203] 

A les, 

Q. You say that there is some wear there? 

A. Yes, sir. 
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Q. And from that you are just simply guessing 
that it must have went up there at one time? 

A. No, I am not guessing. It had to be up there 
to wear it. 

@. You say that is 37 inches, didn’t you? 

A. Yes, sir. 

Q. That would produce the weight down here 
about twenty inches? A. Yes, sir. 

Q. Below the joists? A. Yes, sir. 

Q. That joist is 12 inches? A. Yes. 

Q. And 20 is 32 inches? A. Yes, sir. 

Q. What makes the other six inches. Where do 
you get your other six inches? 

A. The distance is 58 inches. 

Q. How is that? 

A. The distance is 58 inches below the joist at the 
present time. 

Q. But vou say that it went down below 20 inches 
below, didn’t you? A. Yes, sir. 

Q@. And the joist is 12 inches, isn’t it? 

A. It is below that joist now. 

Q. I am not talking now. Your proposition is 
that this elevator went below the joist, that is what 
you are trying [264—204] to prove ain’t it, be- 


fore it was repaired ? A. Yes, sir. 
Q. Isn’t that what you are trying to prove? 
A. I think so. 
Q. There is 20 inches down there ? A. Yes, sir. 
(. And there is 12 inches here, isn’t there? 
A. Yes, sir. 
Q. That is 32 inches? A. Yes, sir. 
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Q@. And yet there is a space here of 38 inches, isn’t 
there? . Yes esi 

Q. What become of the other six inches? 

A. Added on to the joist. 

Q. You gave the joist 12 and 20. eet iseae, 

@. And this is 38. Then what? 

A. The measurement is from 58 inches below the 
joist. 

@. You don’t understand me or | don’t understand 
vou. Your proposition is according to the length 
here there was 38 inches difference ? 

. At the top. 

> Dhavic all, ie, VES Se, 

. In other words it is 38 inches in all? 

» Wes, sir 

. Now; this thirty-eight inches you say is what? 
. Is deducted from the 58 inches. 

. This 38 inches would put it up here, would it 
(indicating) ? A. Yes. [265—205] 

. 98 inches from where? 

A. From the bottom of the joist. 

Q. From the bottom of this joist? A. Yes. 
@. Down to this plank? 


OFOrodod > 


& 


A. Down to the beam of the counter-weight. 

(). Down to the beam of the counter-weight ? 

A. Yes. 

Q. That is 58 inches? I Neca 

Q. The counter-weight goes down about how far 
to the sill—how far from the sill? 

A. There is not any sill there. 

Q. There was a sill there? 
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A. There is some planks there. 

Q. And how far does it go from that plank? 

A. Probably an inch or two. 

Q. Was that plank there when Louis Godo got 
hurt? A. I do not know. I suppose it was. 

Q. Then the plank was in the same position when 
Louis Godo got hurt, was it? A. J think so. 

Mr. FLETCHER.—That is not cross-examination. 

Mr. EVANS.—We move to strike out all that as 
not proper cross-examination. 

Mr. FLETCHER.—This witness was asked noth- 
ing about Godo and the plank. 

The COURT.—Motion denied. 

Mr. EVANS.—Exception. 

The COURT.—Exception allowed. [266—206] 

Q. Now, you say that it is 58 inches from the lower 
portion of the joists down to the bottom of the 
weight ? A. Yes, sir. 

Q. Practically five feet? 

A. Lacking two inches. 

Q. And that the weight goes down within an inch 
or so of this plank ? 

A. An inch or two, something like that. 

Q. And did you examine any other portions of the 
guide? 

A. I could not tell anything about the guides at 
all. 

Q. Could not? A. No, sir. 

Q. There was nothing there to indicate more wear 
than the present. A. No, sir. 
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(By Mr. EVANS.) 

Q. The appearance of the guides at the bottom is 
the same as the rest of it, isn’t it, it is worn? 

A. Practically, it is worn now and covered with 
grease. 

Q. Now, how did you make these measurements 
you testified about, by running the counter-weight 
up? A. Yes, sir. 

Q. And the elevator clear down ? 

A. Yes, sir; run the elevator clear down. 

Mr. EVANS.—That is all. 

(Witness excused.) [267—207] 


[Testimony of Joseph McMillen, for Defendant. } 

JOSEPH McMILLEN, a witness called for and 
on behalf of the defendant, being duly sworn, testi- 
fied as follows: 

Direct Examination. 

(By Mr. EVANS.) 
. State your name. A. Joseph McMillen. 
. Where do you live? 
. 3598 East L street, Tacoma. 


QO 


Q 

A 

Q. What is your occupation ? 

A. My main occupation is ship-building. 
Q. Ship carpenter, you mean ? 

Ay Ship carpemven: 

Q. Where are you employed? 

A. At the Carstens Packing Company. 
Q. How long have you worked there? 
A. A little over two years, 

Q. Who is the foreman there of the carpenters? 
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A. Mr. Lundgren. 

Q. Did you assist him in making some measure- 
ments in reference to the height of the counter- 
weight on which the elevator travelled ? 

eeeves, Sir. 

Q. Did the track indicate where it had run before? 

A. As near as we could find out, yes. 

Q. Did you make any measurements about the dif- 
ference between where it runs now and where it run 
before at the top of the shaft? UN SCR, Siu. 

Q. What was that difference? [268—208] 

A. Well, to tell it my way is that the counter- 
weight goes 58 inches below the joist now. 

Q. Below the joist now? A. Yes, sir. 

Q. What is this? 

A. That is the counter-weight, I should judge. . 

Q. Can you take that and illustrate to the jury 
where the counter-weight runs to at the top now as 
compared to where it ran to before? 

A. I think I ean. 

Q. I wish you would do it? 

A. According to the way we figured it and meas- 
ured it— 

Q. Where does it run to now? 

A. The counter-weight when the elevator is up is 
down there—(indicating the bottom of the shaft) it 
used to run there, that is, I call that three feet and 
two inches to where it runs now. 

@. Does this cross indicate where you figure it ran 
to? A. Yes. 

Q. Does the mark EF at the bottom of this up- 
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right ? ANS VERS SIUP, 

Q. Now, where does the counter-weight run at the 
present time at the top? 

A. It runs an equal distance from here to here less 
—(illustrating). 

q. Illustrate on there where it runs to at this time. 

A. It runs to here (illustrating). 

Q. That is the place here where I have a mark. 

A. We are taking our measurement from the bot- 
tom, to the bottom. [269—209] 

Q. It runs from A to B? A. Yes, SIF. 

Q. Where does the wear on the track indicate it 
ran to before? A. It used to run from here. 

Q. That is from EF? A. Yes, sir, to there. 

Q. To the line marked CD? A. Yes, sit. 


Cross-examination. 
(By Mr. TEATS.) 

Q. Did you mean to say that the weight went clear 
to the top of the guides before? 

A. No, it did not go clear to the top of the guides. 

Q. How far from the top of the guides? 

A. We did not measure that. We simply found 
the mark showing as high as the weight had trav- 
elled, as near as we could find it from the wear and 
grease. 

Q. There is not much there to indicate it positive, 
is there ? 

A. According to measurement it proves itself. 

Q. I see, if you guess at the measurement here? 

A. Yes, sir. 

Q. Have you guessed at the measurement here (in- 
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dicating ) ? A. No, we measured that. 

Q. If you measured 58 inches here, of course you 
can go up there and make the same measurement 
there and guess where it went to? 

A. We found as near as we could before we made 
any measurements. 

Q. The difference it ran up in the guide there was 
amere [270—210] matter of guesswork? 

A. Well, as far as that is concerned it was where 
we could see as far as it had worn. 

Q. And that might have worn some other time, 
you don’t know when that was worn? 

A. Might have worn before I was there. 

@. And it was not very much worn, was it? 

A. No, naturally would not be. 

Q. It was not much worn between these two sides 
here? A. No. 

@. Compared to what it was down below ? 

A. No, the upper end where it stops has less wear 
than it has in the travelled part. 

Q. Thirty-eight inches here is not worn so much 
as compared below with 38 inches? A. No. 

Q. There was not any wear down below here, below 
this place ? 

A. Not so much as there is through the middle. 

Q. All the way up and down there the wear is 
about the same? A. Just about the sanie. 

Q. Just about the same. 

(By Mr. FLETCHER.) 

Q. Mr. McMillen, was the upper part of this track 

painted or whitewashed or anything so that the wear 


Lo 
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would be observable? A. No, sir. 
Q. This part was not whitewashed ? 
A. No, sir, just the natural color of the wood, only 
for the grease. [271—211] 
. How was it around the outside? 
A. It has just the natural wood. 
(By Mr. TEATS.) 
@. Then all you could go by would be the natural 
wood and natura] wear and tear there? A. Yes. 
@. No paint and no whitewash to indicate any- 


thing ? 
Mr. TEATS.—He says no. You say no to that 
answer, do you? A. I say no. 


(Witness excused.) [272—212] 
[Testimony of Peter Cornils, for Defendant. | 

PETER CORNILS, being recalled, continues his 

testimony as follows: 
Direct Examination. 

(By Mr. EVANS.) 

@. Were you the master mechanic there at the 
time the elevator was installed ? A Ves ecite 

@. Are you familiar with it from the time it was 
installed down to the time the cable broke and the 
counter-weight was refastened to it? BN CES, Sill, 

(). Had that cable ever broken from the time it 
was installed until it broke at the time in question? 

A. No, sir. 

@. Had the cable ever been changed up to that time 
from its original construction ? A. No, sir. 
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(By Mr. TEATS.) 

Q. How do you know? A. How do I know? 

Q. Yes. A. There was no occasion for a change. 

@. How do you know? 

A. I know there had not been any occasion for a 
change. 

@. Have you looked over your time-book to see 
whether there was any change or not? 

A. It could not be changed; there was no occasion. 

Q. Have you looked over vour time-book? [273 . 
—213]| 

A. It was not necessary to have it in the time-book 
because there was no break occurred. 

Q. The only way vou can tell anything over there 
is by the time-book, isn’t 1t? 

A. No, sir, I can remember too. 

(Witness excused.) 

Mr. EVANS.—We wish to offer the model for il- 
lustration before the jury. 

The COURT.—It will be admitted. 

Thereupon the said model is received in evidence 
by the Court and marked as Defendant’s Exhibit 12. 

Defendant rests. [274—214] 


Rebuttal. 
[Testimony of Louis Godo, in His Own Behalf 
(Recalled). | 
LOUIS GODO, being recalled in rebuttal, testi- 


fied as follows: 
Direct Examination. 


(By Mr. THATS.) 
Q. You heard yesterday what Pete Cornils said 
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about getting the peevy? AN, Ses, ibe, 

Q. Did he ever tell you anything about getting the 
peevy? 

A. That is the first time I heard of the peevy, was 
yesterday. 

Mr. FLETCHER.—I object to this as not rebuttal. 
It is part of their case in chief. He is prepared, L 
take it, to tell what took place, and that was what 
he had to do in his case in chief, and now we have 
contradicted that. He has testified IT think that he 
* wanted to get some instrument or peevy or some- 
thing, and Pete would not let him. 

Mr. TEATS.—No, he did not sav anything about 
that. He said he wanted to take up the plank. 

The COURT.—Objection overruled. This goes to 
the direct contradiction of the defendant’s witnesses. 
Exception allowed. 

Mr. TEATS.—That is all. 

Mr. EVANS.—That is all. 

(Witness excused.) [275—215] 


[Testimony of Mr. Carroll, for Plaintiff (Recalled). ] 


Mr. CARROLL, being recalled by the plaintiff in 
rebuttal, testified as follows: 


Direct Examination. 
(By Mr. TEATS.) 

Q. Mr. Carroll, while you were there with Godo, 
after taking him from the building and up to the time 
of taking him away in the carriage, did you hear 
Pete Cornils ask him, Mr. Godo, in substance, ‘Why 
didn’t you take up the plank ?’’ or ‘‘Why did you go 
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under the building’’? A. No, sir, I did not. 
Q. Were you there all the time? 


A. I was within 15 or 20 feet of him most of the 
time, yes, sir. 


bo 
or 
on 


Cross-examination. 

(By Mr. EVANS.) 

Q. How many people were around there at that 
time ? A. Well, now, I could not say. 

Q. Quite a bunch gathered ? 

A. There was I should judge six or eight, maybe 
ten, maybe more. 

Q. Everybody talking more or less? 

A. Well, ves. 

(Witness excused.) [276—216] 


[Testimony of H. KE. Hanson, for Plaintiff 
(Recalled). ] 


H. EK. HANSON, being recalled on behalf of the 
plaintiff in rebuttal, testified as follows: 


Direct Examination. 
(By Mr. TEATS.) 

Q. After taking Mr. Godo out from under the 
building did you hear Mr. Cornils say to Godo, why 
didn’t you take up the plank, or why did you go 
under? 

A. He never so far as I was there, he never said 
a word of that kind. 

(By Mr. EVANS.) 

Q. How many people were there ? 

A. Oh, quite a few. 

Q. Everybody talking some ? 

A. Few of them. When we got him out first there 
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was only a few but they came right along after that. 
(Witness excused.) 
Plaintiff rests. [277—217] 


Medical Testimony. 
[Testimony of Dr. E. M. Brown, for Plaintiff. ] 

Dr. EK. M. BROWN, a witness called for and on 
behalf of the plaintiff, being duly sworn, testified as 
follows: 

Direct Examination. 
(By Mr. TEATS.) 

Q. Your name is E. M. Brown? A. Yes, sir. 

Q. You are a regular practicing physician and 
surgeon under the laws of the State of Washington? 

A. Yes, sir. 

Q. And have been for several years last past? 

A. Yes, I have. 

Q. Are you acquainted with Mr. Godo, the plain- 
tiff in this case? 

A. Yes, sir, I have known him since the first few 
days in March. 

Q. What year? A. Of this year. 

Q. Describe to the jury the conditions he was in 
when he first came to you, and all about it. 

Mr. EVANS.—That is objected to for the reason 
that it is after the time of the accident and too re- 
mote. 

The COURT.—You will endeavor to trace the 
medical testimony and the treatment from the time 
of the injury up to the time Dr. Brown saw him? 

Mr. TEATS.—We are going to have other doctors. 

Mr. EVANS.—I would rather have it put in in the 
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proper way, and have this witness come up later. 
[278—218 ] 

Mr. TEATS.—The doctor expects to leave town. 

The COURT.—On account of the witness leav- 
inge— When do you expect to leave, Doctor? 

The WITNESS.—I am supposed to be in court in 
Chehalis to-morrow. . 

The COURT.—I think the explanation is sufficient 
to put it in out of order. 

Mr. EVANS.—Exeeption. 

The COURT.—Exception allowed. 

Mr. EVANS.—I understand the history of the 
case will have to be shown up to the time of the con- 
dition that this doctor testifies about, or this will not 
be admissible and it will be stricken. 

Mr. TEATS.—I do not suppose we have got to 
have any other doctors here. We have described the 
injuries. The plaintiff has described everything 
that has been done, and now the doctor will go on 
and testify to what the conditions were from March 
on. We are not compelled to put any other doctors 
on the stand if we don’t want to. We are going to, 
but we don’t want this testimony to be upon any con- 
dition at all. We might put on the company doctor 
or we might not, we are not compelled to, but we will 
put on some other doctors. 

Mr. EVANS.—I desire to object to the evidence 
on the further ground that the witness was in the 
courtroom while the plaintiff was testifying, in vio- 
lation of the rule which was invoked at the request 
of counsel for the plaintiff. 
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The COURT.—The motion denied and motion 
overruled. This witness was not here when the 
order was made, and has been in the courtroom only 
a short time. [279—219] 

Mr. EVANS.—Note an exception. 

The COURT.—Exception allowed. I will say 
that in other cases it has been customary to waive 
the rule so far as the medical testimony was con- 
cerned. 

Mr. EVANS.—If that is the custom I will waive 
it in this case as to the physician. 

(Question repeated. ) 

A. His left foot was swollen, being an inch and 
over larger in circumference than the right foot. 
The foot was rigid so that I could make very little 
motion in any direction, either extending it or draw- 
ing it up or from one side to the other. The foot 
was bluish and cold to the touch. The circulation 
was imperfect in that respect so that the foot was a 
different color and cold to the hand. The back in 
the seat of the accident had lost its natural curvature. 
He stood with his back in a straight immovable con- 
dition, and the muscles on each side of the bone— 
right in the center of the back is a hollow between 
the side muscles. Those muscles were rigid and 
hard so that they stood out and were not yielding like 
a normal muscle. When I would push on them or 
press on them they were rigid. The motion of the 
back, sideways, turning around or bending forward, 
were limited. If he wanted to turn around he would 
turn his whole body, and he was especially tender on 
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the back at what is known as the lumbar region, just 
about where you speak of as the small of the back, 
and where the pelvic bone joins the back it was more 
tender on one side than the other. On the sides pres- 
sure elicited symptoms of pain, [280—220] caus- 
ing a quickening of the heart action, rapid pulse, 
and flinching and contracting of the muscles, indi- 
cating pain, and on the left side, somewhere in the 
region of where I have my hand, I do not remember 
exactly, there was a hard cartilaginous lump which 
was immovable. Not movable to any great extent, 
but it was not fixed solid to the bone, but I could move 
it about a little. That I would state has disappeared. 
IT am not able to find it now. He complained of pain 
being greater on the left side at that time than on the 
right, but on the right side I found what I thought 
was a fractured condition about the 7th or 8th ribs, 
but there was no deformity, anything indicating any 
deformity of the bones, but there was a thickening 
at that place; might have been callous or it might 
have been a swollen condition of the covering of the 
ribs, so that when I pressed along the right side I 
could feel a lumpy feeling. 

At the present time he complains— (Inter- 
rupted. ) 

Mr. EVANS.—We object to what the gentleman 
complains of. Let him testify what conditions he 
found. 

The WITNESS.—At the present time there is ap- 
parent pain. Slight pressing there causes the draw- 
ing away and flinching and symptomis of pain. The 


260 Carstens Packing Company 


(Testimony of Dr. E. M. Brown.) 

left side is not painful like it was on the start. The 
apparent pain was greater on the left side when he 
started, but it is not now, but on the right side we 
find indications of pain and drawing away from pres- 
sure. On the breast bone there were two points that 
seemed to be abnormal, about where the second rib 
joins the breast bone there was a swollen [281— 
221] condition of the bone or cover of the bone. 
Running my finger up and down there was callus or 
thickening of the tissues covering the bone, and also 
the tip of the breast-bone was drawn in and was ab- 
normally moved. That last condition now, if any 
different, allows the bone to stand out more than it 
did then. That is the lower end of the bone seems 
to be thrown in abnormally greater than it was nor- 
mally. J will state I use the word ‘‘seems’’ because 
there are no two persons that will be exactly alike 
at the lower end of the breast-bone, but in the earlv 
davs when I was treating him, that seemed to be 
drawn in while now it is not drawn in and there is 
a lump about two inches from the lower end. The 
upper lump has practically disappeared. He still 
holds his body in a rigid condition, and I get the 
symptoms of pain in causing movements of the body 
or pressure at the points that I would expect on the 
left side. That isa great deal less than it was. The 
foot at the present time is not swollen like it was. 
It has lost its hard feeling. Before it felt like it was 
filled with cement, cement-like feeling, and now it 
has lost that feeling and has more the appearance of 
a flat foot than it did when I first saw it, that is the 
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arch has settled down more than it was and is in- 
clined to dip in. The inner angle sags down nearer 
the floor or ground than it did, and one side of the 
foot at the arch is lower than it was when I first com- 
menced to see him. The motions of the foot are bet- 
ter than they were, ‘but he has not the full motions 
like the other foot. 

@. Have you been treating him since March? 
[ 282—222] 

A. Yes, sir, I have been treating him. 

@. What would you say as to his back, his com- 
parative condition of his back, that is relatively, com- 
pared with the time you first saw him in March and 
for instance yesterday when you saw him? 

A. Well, his back is not any better. He is inclined 
to be bent more forward than he was, more of a 
settled down condition. I forgot to state first that 
the muscles over the abdomen have always been and 
still are rigid, and in pressing over the abdomen he 
has symptoms of pain so that the muscles are at all 
times rigid, cannot get him to relax his muscles, and 
they seemed to be drawing the chest rather down and 
forward and give him more that leaning forward 
condition. 

Q. What would produce that condition, Doctor? 

A. An injury to the internal viscera, or spraining 
of the diaphragm or general injury of the viscera, 
that is the stomach and intestines, by being injured 
or disease allowed to drop down and being tender, 
causing the rigidity of the muscles to protect those 
organs; and it could also be done by a direct injury 
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or sprain to the abdominal muscles. 

@. For instance, Doctor, a man, the plaintiff in 
this case, was In a space about 26 inches, and while 
in a stooping position a weight of 16 or 17 hundred 
pounds, being the counter-weight of an elevator, 
eame down and struck him upon the shoulder and 
crushed him into the mud beneath, the weight you 
see in Exhibit 4—this counter-weight, came down and 
struck him just below the shoulder and below the 
elavicle— [288—223] 

The COURT.—You have that word wrong, haven’t 
vou Mr. Teats? Jt is scapula and not clavicle. 

Mr. EVANS.—He pleaded clavicle in his com- 
plaint, and I was anxious to find out how it could be. 

Mr. TEATS.—Seapula, if the Court please. 

(). Now, what would you say as to the condition 
vou found him in, as to having been produced by that 
accident ? 

A. Such injuries could be produced by that, that 
is inJury to the body and chest. 

(). And to the foot? 

A. Well, that could be produced in connection with 
it, anvthing to throw the weight of the body or a 
strain or pulling in putting his foot in any unnatural 
position, great pressure against it would cause strain 
or breaking of ligaments and joints in the foot. 

(. Where was the injury in the foot? 

A. It seemed to be the whole instep. There is a 
density between all the bones, that is, you cannot get 
any motion. There is a positive limitation of mo- 
tion between the seven bones of the foot where they 
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articulate with each other. They are all rigid and 
bound together and they still are in that condition, 
and so far as the injury to the foot is concerned, it 
was a severe straining of the attachment of one of 
these 'bones to the other, possibly a fracture of some 
bone, but I have never diagnosed a fracture, so that 
T will say it is a general injury to several articula- 
tions and attachments of the ligaments and tendons 
in that region. 

Q. What would you say as to the condition of the 
foot being permanent or otherwise? [284—224] 

A. I consider the injury is permanent, that is, he 
will have a flat foot and weakened foot. It will 
probably improve though. 

Q. What would you say as to the back ? 

A. That will probably improve. I think, though, 
with the condition it has been in all these months I 
have been treating it—these nine months, it will be 
a long time, be perhaps a couple of years yet, before 
he will be positively free from the pain, but I think 
there will always be a weakened condition of the 
back. 

@. What would you say as to his being able to work 
as a carpenter around buildings and so on? 

A. At the present time? 

Q. No, in the future. 

A. Well, it would be limited. The injury to the 
foot would make the work more dangerous to him 
and would interfere with his work, and the lack of 
flexibility of the back would impair him for anything 
but selected work. 
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(By Mr. EVANS.) 

Q. In the course of a couple of years you think 
he will be practically all right then, Doctor? 

A. I think he will probably be better. I cannot 
tell, but he will probably be better. 

Q. You think he will be practically all right at the 
end of two years? 

A. No, I do not think he will be all right, because 
the man’s condition has not improved to any great 
extent— 

Q. I just want to find out— [285—225] 

A. (Continuing.)—in the year, so that I do not 
think he will be all right in two years. 

Q. In how many cases of this nature have you been 
the attending physician for the plaintiff wherein Mr. 
Teats was the attorney for the plaintiff? 

A. I could not tell you how many. I could prob- 
ably find out but I could not tell you. 

Q. A good many hundred’? 

A. No, not in the hundreds. 

(. Not in the hundreds? A. Oh, no. 

Q. You have been Mr. Teat’s medical witness in 
damage cases for the past ten years, haven’t you? 

A. I have often been a witness for him during the 
last period of years; I do not remember the number, 
perhaps ten, maybe 12. 

Q. In this case, did you see him before you saw the 
patient ? A. How is that? 

Q. Did you see him before you saw the patient in 
this case? A. Mr. Teats? 
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@. Yes? A. No, si. 

Q. Did the patient told you that Mr. Teats sent 
him to you? 

A. He did yesterday or the day before. 

Q. Were you advised at the time he came to you 
that there was a damage suit pending? 

A. T do not remember whether he told me anything 
about it or not. I know that the man himself told 
me that there would be a case of litigation, but I do 
not remember. Of course, coming the way he did, 
T presume that I thought [286—226] it would be, 
but I am not certain about it. 

Q. I think that is all. 


Redirect Examination. 

(By Mr. TEATS.) 

Q. You have also appeared in court for Ellis & 
Fletcher, haven’t you? A. Yes, sir. 

@. And Mr. Evans? A. Yes, sir. 

Q. And when they have cases for the plaintiff they 
ask for your assistance too? A. Yes, sir. 

Q. And your expert knowledge? A. Yes, sir. 


Recross-examination. 
(By Mr. EVANS.) 

@. When did you appear for me? 

A. Ellis & Fletcher? 

Q. I am talking about Fletcher & Evans. 

A. I do not know which one it was. The firm I 
suppose. I remember one of them, I went down in 
the Grays Harbor country I know. 

Q. There was one case for the firm of Ellis & 


266 Carstens Packing Company 


(Testimony of Dr. E. M. Brown.) 
Fletcher several years ago, was there not? 

A. How is that? 

Q. There was one case for the firm of Ellis & 
Fletcher a good many years ago, was there not? 

A. I think so, I am not certain. [287—227] 

Q. And that is all, wasn’t it? 

A. No, the firm, they have consulted me about 
other cases, whether or not it has been in court, 
whether they have gone into court or not I do not 
know, because the majority of the attorneys that con- 
sult me about cases, the cases do not get to court, in 
the majority of them. 

Q. But you have been a witness for Mr. Teats 
frequently, a professional witness for a good) many 
vears? A. Yes, sir. 

Q. And you will average once or twice a month on 
the witness-stand in that time, wouldn’t you, some- 
times a good deal oftener? 

A. On some months, yes, sir; I have two in a day 
sometimes. 

Q. There are different causes of swelling in the 
human body, are there not? A. Yes, sir. 

Mr. TEATS.—Q. From what you saw would you 
say that that was from the accident and the injury 
he received ? 

A. From traumatism, an injury to the foot, this 
condition was. 

Mr. EVANS.—Q. Might be from a dropsical con- 
dition or something else? 

A. Not this thickening. 
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Q. The swelling might be from some disease? 

A. It might be from inflammation of the bones, but 
could not have been from dropsy. 

Q. It could have been from some disease ? 

A. Yes, it could have been from osteitis or some- 
thing like that, but it was not. [288—228] 
(By Mr. EVANS.) 

Q. You are positive of that? 

A. Yes, I am positive. 

Q. That is all. 

(Witness excused.) [289—229] 

[Testimony of Dr. John Reitz, for Plaintiff. | 

Dr. JOHN REITZ, a witness called and sworn on 
behalf of the plaintiff, being duly sworn, testified as 
follows: 

Direct Examination. 

(By Mr. TEATS.) 

Q. What is your name? A. John Reitz. 

Q. Are you a regular practicing surgeon and phy- 
sician under the laws of the State of Washington? 

A. Yes, I am. 

Q. And were you a year ago? A. Yes, sir. 

Q. You are a graduate of — 

A. I ama graduate of the German University of 
Munich. 

Q. Of the medical department ? 

A. Yes, sir, and admitted by the State examination 
in Spokane two years ago. 

"Q. When did you first see Mr. Godo, the plaintiff 

sitting here? 
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A. I saw first Mr. Godo on the 8th day of August 
last year. 

Q. 1911? 

A. 1911, yes, and he was under my treatment until 
the 20th of October of the same year. 

. You met him at your office? 

. Yes, sir, [ met him the first thing in my office. 
. Did you examine him then? 

. | examined him in my office, yes. 

And for what did you examine him ? 

. He was complaining about inability to walk, it 
hurts so awful much when he is trying to walk, and 
sleep,and [290—230] he told me he was hurt some 
time in going under an elevator, and since that time 
would not be able any more to do anything to walk 
and get around, and I examined him for this. 

@. What did you find as to his foot? 

A. I found swelling of the left ankle, below the left 
ankle, around the left foot. This kind of swelling 
was pretty clear. JI compared this with the other 
side, and there was some very clear difference in the 
size. By touching it it was very painful, and he 
could not move his foot up and down in the front 
direction. I found it was a stiffening of the liga- 
ment. The bones were all right; there was nothing 
broken, but I think the matter was not with the bony 
part of the leg, but the ligaments were not in order. 

Just in the place where the ligament should be 
there was a swollen place, and this awful hard pain 
by touch. In this way I found out the twisting of 
the ligaments of the left foot below the ankle. There 
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was bruises of the 8th and 12th ribs near the sternum 
line—that is this line here (indicating breast-bone), 
there was very clear bruising and swelling, too, and 
same kind of bruises was on the back side and lumbar 
part of the spine. That was the condition which ‘I 
found by examination. 

Q. How long did you treat him, doctor? 

A. IJ treated him until the 20th of October. 

Q. From August until the 20th of October? 

A. Yes. ; 

Q. Then did he come to you any more? [291— 
231 | 

A. No, he did not come up any more to my office. 
He got a little better, and after while did not call any 
more in my. office. 

Q. What would you say would be the cause of the 
conditions you found? 

A. What are the causes of this condition ? 

Q. Yes. 

A. He told me about his accident to the elevator— 

(Objected to.) 

Q. What would you say, sudden pressure or what? 

A. I would call it a sudden, yes. I would call it 
pressure on this part of the body where these bruises 
were. 

(. Then say, for instance, Doctor, in May, the lat- 
ter part of May, previous to the time he came to see 
you, Mr. Godo was about this position (illustrating), 
and while in this position a heavy weight of some 
seventeen or eighteen hundred pounds came down 
upon him striking him across the shoulder blades, and 


270 Carstens Packing Company 


(Testimony of Dr. John Reitz.) 
erushing him down into the mud so that his face 
stuck in the mud. Would you say that weight and 
that pressure would cause the condition that you 
found in his body? 

A. Yes, that would be able to cause this condition, 
certainly. 

Q. That is all. 

Mr. EVANS.—That is all. 

(Witness excused.) 

The COURT.—Is your other doctor here, Mr. 
Teats? 

Mr. TEATS.—The other doctor is not here yet. 
We expected to have Dr. Quevli. [292—282] 

The COURT.—You may make your statement, Mr. 
Evans. 

Mr. EVANS.—We would prefer to wait until coun- 
sel has closed his case. 

The COURT.—I understand he has closed, except 
this particular doctor. 

(Discussion. ) 

Mr. TEATS.—Well, we will close without Dr. 
Quevli. [298—233] 

Thereupon, and after argument by counsel to the 
jury, the Court charged the jury as follows: 


GENTLEMEN OF THE JURY: 

Tt will now be your duty, after the instructions 
of the Court, to determine the issues between the 
plaintiff and the defendant in this case. You will 
take the pleadings out with you consisting of the 
complaint and supplemental complaint and answer 
and reply, and these pleadings will show you exactly 


vs. Lows Godo. 271 


what the allegations are that the plaintiff makes, and 
exactly what denials the defendant makes, and what 
additional allegations the defendant makes. 

But briefly the complaint of the plaintiff alleges 
that the defendant was negligent in not warning him 
of the hidden danger of which he had no knowledge, 
and he was injured on account of that negligence. 
The defendant denies that it was negligent, and al- 
leges that it had no idea he was going where he did go 
when he got hurt, as his orders were to go somewhere 
else. ‘T'he defendant alleges that he assumed the risk 
that resulted in his injury, and alleges that he con- 
tributed to the happening of the accident in which he 
was injured by his own negligence or want of ordi- 
nary care. This allegation of the assumption of risk 
on his part and of contributory negligence the plain- 
tiff denies in his reply. 

Under these pleadings the burden of proof is upon 
the plaintiff to establish the particular negligence 
which he alleges that the defendant was guilty of, and 
[294—234] on account of which negligence he was 
injured. That is, the plaintiff must prove by a fair 
preponderance of the evidence that the defendant 
was negligent in the particulars of which he com- 
plains in his complaint, and that his injury was the 
proximate result of that negligence on the defend- 
ant’s part. The plaintiff must prove by a fair pre- 
ponderance of the evidence every material allegation 
in his complaint, except those that may be admitted 
by the answer. 

The pleadings are not in evidence in the case. No 
one has offered the pleadings as evidence in the case, 
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and it is the rule of law that they are not considered 
as evidence in the ease, but the admissions in the an- 
swer regarding the allegations of facts made in the 
complaint may be considered, because the plaintiff 
does not have to prove what is admitted. 

This case involves questions concerning negligence 
and involves questions concerning the law of master 
and servant. 

The law defines negligence to be the want of ordi- 
nary care; that is, that degree of care which an 
ordinarily careful and prudent person would use 
under like circumstances, under the same circum- 
stances, and should be proportioned to the peril 
and danger reasonably to be apprehended from the 
want of proper prudence. This rule applies alike to 
both parties to this action, and may be sued by you 
in determining whether either or both of them have 
been negligent. 

The plaintiff in this action is what is known in law 
as an employee or servant, and the defendant in 
[295—235] this case is what is known as an em- 
ployer or master, and in these instructions when the 
words ‘‘master’’ and ‘‘servant”’ are used, or employer 
or employee are used, you will understand that thev 
are used as applying to that relation that existed be- 
tween the plaintiff and the defendant at the time that 
this injury occurred. 

The master is under a positive duty, owes the pos- 
itive duty to his employee, to provide the employee 
with a reasonably safe place in which to do his work. 
This duty being one that is positively imposed upon 
the master in the first instance, he will not be excused 
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from its performance by entrusting it to another 
charged with the duty to make performance for him, 
but who neglects to perform that duty, but the master 
is not an insurer of the lives and limbs of his em- 
ployees. The master is not liable unless he has been 
guilty of some act of negligence resulting in an injury 
to the servant, and which has not been contributed to 
in any way by the servant’s own negligence or want 
of ordinary care. 

To enable the plaintiff to recover in this suit he 
must not have contributed in any way to the happen- 
ing of the accident in question by his own negligence 
or want of ordinary care. Whether the defendant 
was negligent or whether the plaintiff was negligent 
are questions to be determined by you on considera- 
tion of all the facts in the ease, the surroundings and 
situation at the time of the accident, tested by your 
judgment as practical men. 

When a party comes into Court as has been done 
in this case, and alleges negligence on the part of 
another as a cause of action, he must, before he can 
[296—236] recover, establish that negligence by a 
fair preponderance of the evidence, and in this case if 
you find that the greater weight of evidence is with 
the defendant, or that it is evenly balanced so that you 
are unable to say on which side the preponderance is 
on that question, the plaintiff cannot recover and 
your verdict should be for the defendant. The de- 
fendant having come into court in its answer and 
alleged negligence on the part of the plaintiff, which 
it says contributed to the happening of the accident, 
the burden of proving that negligence is upon the 
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shown he was guilty of contributory negligence. 

The Court in one of the first instructions given you 
told you that before the plaintiff can recover he must 
show by a fair preponderance of the evidence that the 
defendant’s negligence was the proximate cause of 
his injury. Proximate cause the law defines to be 
the moving, efficient cause. The law says that a party 
is liable for all of those consequences that flow nat- 
urally and directly from his acts, and is not lable 
for those consequences that do not flow naturally and 
directly from his acts. The Court has several times 
in these instructions used the expression ‘‘Pre- 
ponderance of the evidence.’’ Preponderance of the 
evidence means the greater weight of evidence. In 
exact terms evidence does not weigh, but it means 
that evidence that appeals to your reason and under- 
standing with the greater force, in the more convinc- 
ing and persuasive manner, and creates in your mind 
belief in opposition to that which is brought against 
it. [297—237] 

A servant who enters the service of the employer 
impliedly agrees to assume all of the risks and 
dangers that are ordinarily and naturally incident to 
the employment in which he is engaged. In this case 
if you believe that the injury to the plaintiff is only 
the result of a risk ordinarily incident to the employ- 
ment in which he was engaged, and not otherwise, 
then he cannot recover, and your verdict should be 
for the defendant. 

A servant, where he enters the service of the em- 
ployer and remains in it, not only agrees to assume 
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the risks that ordinarily attach to that employment, 
but he agrees to assume the extraordinary risks and 
dangers which he knows and appreciates, or which 
he should know and appreciate in the exercise of 
ordinary care for his own safety. 

The Court has instructed you that it is a duty of 
the master to provide the servant with a reasonably 
safe place in which to do the work he is employed to 
do. If, on account of changes in the construction of 
the master’s premises and appliances, the servant’s 
place of work ceases to be reasonably safe, and is 
made by the master unreasonably and unnecessarily 
dangerous, and the master knows of the danger or 
should in the exercise of ordinary care in the per- 
formance of his duty know of such dangers, and the 
servant did not know of the changed condition and 
did not appreciate the danger therefrom, and could 
not by the exercise of reasonable diligence know such 
dangers, the master should give the servant such 
warning of the hidden dangers so created as an 
[298—238] ordinarily careful person would give 
under all the circumstances to render the servant’s 
place of work reasonably safe, and if such master 
negligently fails to give any warning, and such fail- 
ure is the proximate cause of the servant’s injury, the 
master is liable, unless the injury was contributed 
to by the servant’s own negligence or want of or- 
dinary care. If the changes made and the dangers 
arising therefrom are open and obvious and observ- 
able by one of the age, intelligence and experience of 
the servant in the exercise of ordinary care for his 
own safety, the master would be under no duty to 
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ing to warn the servant. 

If you should find from the evidence that the plain- 
tiff was instructed to make the measurements from 
under the wharf or building, then you are instructed 
that he could proceed, unless otherwise directed by 
his employer or the representative of his employer, in 
the way and course that an ordinarily prudent and 
cautious person would proceed, having the oppor- 
tunity for observing and the knowledge of the 
dangers of the place of the accident, that you find 
that the plaintiff had at the time of the accident, and 
if you find that he did proceed with his work as an 
ordinarily prudent and careful person would proceed 
under all the circumstances, then you are to find that 
the plaintiff was not guilty of contributory neeli- 
gence. 

I did not enter very fully into the issues as framed 
by the pleadings, not only because you take the plead- 
ings out with you and are expected to refer to them 
in determining what the questions are between these 
parties, [299—239] but because of a summary of 
the issues is contained in one of the written instruc- 
tions. 

In this case the plaintiff secks to recover damages 
against the defendant. Plaintiff claims that defend- 
ant failed to perform its duty to him on account of 
which he received an injury. 

He bases his right to a recovery on the ground that 
the defendant had allowed the counter-weight to the 
elevator formerly to stop at the floor of the building, 
but that some time before the day of his injury a new 
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cable was attached to the counter-weight which al- 
lowed the counter-weight to pass below the floor of 
the building down to about five inches of the ground. 
That from the floor of the building to the ground was 
a space of about four feet in height; that the work- 
men in defendant’s employ were in the habit and in 
the performance of their work were required to pass 
under this counter-weight; that he did not know of 
the change in regard to the counter-weight coming 
down near the ground. 

That on May 27th, 1911, it was necessary for him 
to go under the building in order to get under the 
wharf to make measurements for a vat. That Mr. 
Cornils was his boss and knew of the danger in pass- 
ing under the counter-weight and knew of the change 
in the operation of the counter-weight but did not 
warn him, but on the contrary ordered and instructed 
him to go under the building and thence under the 
wharf to make the measurements, and that he in 
obedience to such order went under the building, and 
as he was passing under the counter-weight it came 
down and caught him, producing his injury. [3800— 
240 | 

There is no evidence that the elevator or the coun- 
ter-weight were in themselves defective or improp- 
erly operated, or that it was wrong in itself to have 
the counter-weight come down to the ground. The 
charge is that it did not formerly come below the 
floor, and that some time before plaintiff’s injury it 
was changed and allowed to do so. That under the 
counter-weight was a passageway for the workmen, 
and that at the time of his injury he was specifically 
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ordered by his boss, whom he claims knew of the 
ehange in the operation of the counter-weight, to go 
under the building without telling him of this change, 
and that in the performance of his duties he went 
under the counter-weight in ignorance of the change 
and was hurt. 

The defendant has answered, and for its defense 
states that the counter-weight operated through 
tongued uprights which extended all the way to the 
ground and up through the building. That this 
building is built over the tide-flats and about three 
feet above the wharf; that the wharf is about four 
feet above the ground and extends just under the 
building, leaving an open space of about seven feet 
from the ground to the floor of the building. That 
the space between which the counter-weight operates 
is about four feet wide, and is near the side of the 
building. That on each side of it is a small space 
about fourteen inches wide. That all the rest of the 
space under the building is open and safe for one to 
walk about, and about seven feet high above the 
eround. That prior to about the twenty-first day of 
January, 1911, the cable on the counter-weight al- 
lowed the counter-weight [301—241] to come to 
about four feet below the floor of the building, or 
about three feet from the ground. That about that 
time the cable broke near the counter-weight; that a 
wind of the cable was taken from around the drum 
and reattached to the counter-weight which length- 
ened the cable about three fect, so that from that 
time the counter-weight came down, when the eleva- 
tor went to the top, to almost the ground. That this 
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was the condition at all times from then until plain- 
tiff was injured. 

Defendant further claims that plaintiff is an ex- 
perienced carpenter and had been in its employ for 
many years, and helped build the wharf in question. 
That the side of the building where the vat was to be 
placed extends all the way down to the mudsill and 
there was no way to get under this part of the wharf 
by going under the building. That for some days 
before plaintiff’s injury, he had worked under the 
building near the counter-weight, and knew where it 
was located, and how it operated and knew that all 
the space under the building except where the 
counter-weight came down, and the two small spaces 
on each side, was open so that one could go in safety 
wherever he pleased under the building, except under 
the counter-weight. 

Before the day of plaintiff’s injury he had finished 
his work under the building and there was no oc¢a- 
sion or duty requiring him to then go under the 
building. That on the day in question defendant 
wanted a vat let into the wharf just outside of and 
adjoining the building, and wanted the space meas- 
ured for a vat, and Mr. Cornils directed the plaintiff 
to make these measurements and took him [802— 
242] to the place outside of the building where the 
measurements were to be made, and directed him to 
tear up the plank in the wharf in order to find the 
supporting timber to which the measurement was to 
be made. That plaintiff had no duty or occasion to 
then go under the building, and that the defendant 
or its employees did not know that plaintiff intended 
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to go under the building, and without defendant’s 
knowledge or the knowledge of its employees, the 
plaintiff for some reason of his own, went under the 
building and received an injury in some manner un- 
known to the defendant. 

That on cach side of the counter-weight is an open 
space of seven feet high and fifteen inches wide; that 
other than this space and the counter-weight space 
the entire under part of the building is open and safe 
for walking about in and about seven feet high from 
the ground. That the building is about three feet 
above the wharf, and the wharf extends just under 
the side and end of the building, leaving the space 
under the building with hght sufficient for anyone 
to see and observe the conditions under the building, 
and to see and observe the counter-weight space, and 
the other spaces, and that if plaintiff was injured by 
the counter-weight coming down upon him it was, for 
these reasons, his own and not the defendant’s fault. 

The defendant also claims that the conditions and 
surroundings under the building and the space in 
which the counter-weight operated were all open and 
observable and were the usual and customary con- 
ditions, construction and operation; that there were 
no hidden dangers; that [803—243] plaintiff 
knew, or by the use of his eves and faculties could 
have known of the conditions and the operations 
of the counter-weight and of the dangers of passing 
under the counter-weight, and that these open and 
apparent conditions and operations and dangers 
were assumed by the plaintiff when he entered de- 
fendant’s employ and for that reason he cannot hold 


vs. Louts Godo. 281 


the defendant responsible for his injury. 

If an employee gets injured while doing some- 
thing his duty does not require him to do, and he 
has no order to do, and the same is not done in the 
performance of his required employment, he has no 
right to hold his employer responsible for his injury, 
and if in this case the plaintiff had no occasion to go 
under the building aud was not directed to go under 
the building and his employment at that time did 
not require him to go under the building, then he 
cannot recover im this action and your verdict must 
be for the defendant. 

The law is, in other words, that where a servant 
in the discharge of his dutv in the line of his em- 
ployment voluntarily goes in a place that he is not 
required to go, he assumes the risk that attaches 
to that place. 

If you find that the construction under the build- 
ing and the operations of the counter-weight were 
the usual constructions and operations, and the same 
were all open and obvious, then though the plaintiff 
had some duty requiring him to go under the build- 
ing, and those directing him did not warn him of 
the operations of the counter-weight, still if he knew 
the conditions and the operations of the counter- 
weight, or if the same were open and apparent 
[804—244] so that they were observable to an 
ordinarily careful person, then the plaintiff could 
not recover, for the law does not require an em- 
ployer to warn an employee of conditions, operations 
or dangers when the same are known to the employee 
or can by ordinary use of his eyes and faculties be 
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observed by him. 

Tf you find that the space under the building was 
open and afforded safe passage, except the space 
occupied by the counter-weight, and though you 
should find that the plaintiff’s duty required him to 
go under the building, yet if vou further find that 
for some reason of his own he went under the 
counter-weight knowing that it was above him, or 
that the same would have been known to him if he 
had made the use of his eyes that an ordinarily care- 
ful man would have made under such circumstances, 
and that the danger therefrom was or should have 
been appreciated by him, and instead of his using 
the open space under the building which afforded 
safe passage, he cannot hold the defendant respon- 
sible for his voluntarily using the unsafe way. 

An employer, when he has in his employ a man 
of experience and of mature judgment, does not have 
to warn or instruct such employee about the usual , 
operations of a factory, or open and ordinary dan- 
gers attendant upon such operations, when the same 
are open and obvious to such employee. For it is 
presumed that an employee of experience and ma- 
ture judgment will observe these things for himself, 
and as a matter of law in doing his work he is held 
to assume these ordinary and usual risks and dan- 
gers, and if he receives an injury from operations 
that are usual, [805—245] customary, open and 
obvious, he cannot complain. Tf in this case the 
operations of the counter-weight were usual and 
customary in work of this kind, and open and ob- 
vious, and the danger therefrom was open and ob- 
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vious, and no duty required plaintiff to place him- 
self in a place of danger under the counter-weight, 
and if the way under the counter-weight was not a 
used way and the entire balance of the space under 
the building was open and safe and plaintiff knew 
of these conditions, or by the exercise of his facul- 
ties should have known them, he cannot recover in 
this action and your verdict will be for the defend- 
ant. 

If you find that a vat was to be let down into the 
wharf outside of the building, and the measure- 
ments were to be made outside of the building. and 
that My. Cornils took plaintiff to the place outside 
of the building and showed the plaintiff where to 
make the measurements, and directed him to tear 
up a plank in the wharf to find the supporting tim- 
ber from which to make the measurements, and 
gave him no order to go under the building, and 
did not know that he would attempt to make the 
measurements by going under the wharf from under 
the building, and that plaintiff, notwithstanding 
these directions from Mr. Cornils, if vou believe he 
so directed the plaintiff, of his own volition went 
under the building because he believed he could 
more easily make his measurements in that way, 
then by the plaintiff’s failure to follow the direc- 
tions of Mr. Cornils and assuming to do the work in 
his own way, his injury would be the result of his 
own fault [806—246] and the defendant would 
not be responsible therefor, and your verdict should 
be for the defendant. 

The Court instructs you that before the plaintiff 
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is entitled to recover in this action he must prove 
all the material allegations of his complaint by a 
fair preponderance of the evidence. By preponder- 
ance of evidence is meant by the greater weight of 
the evidence; that is, the evidence most convincing 
to your minds, and in determining upon which side 
of the ease the evidence preponderates, you should 
take into consideration all the facts and circum- 
stances testified to on the trial, the apparent fair- 
ness or lack of fairness of any witness, the interest 
or lack of interest of any witness, and the apparent 
fairness or candor with which the witnesses testified, 
their demeanor on the witness-stand and all the 
facts and circumstances surrounding the trial, and 
from all the evidence and the facts and cireum- 
stances you are to determine upon which side the 
evidence preponderates. If the plaintiff fails to 
prove his case by a fair preponderance of the evi- 
dence, then your verdict should be for the defend- 
ant. 

You are instructed that for the plaintiff to re- 
cover it is necessary for you to find that the evi- 
dence preponderates in favor of the plaintiff that 
his injury was caused by defendant’s negligence as 
plaintiff has alleged it. By preponderance of evi- 
dence is meant such evidence as is more convincing 
to your minds, and in this case if, after hearing 
all the evidence, your mind is not more convineed in 
favor of plaintiff that his injury was caused by de- 
fendant’s [807—247] negligence as he alleges it, 
that is, if your mind is left evenly balanced as to 
whose contention is right, then plaintiff would not 
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be entitled to recover and your verdict should be 
for the defendant. 

You are instructed that in this case if you be- 
lieve from the evidence that the plaintiff was an ex- 
perienced man in the line of work in which he was 
engaged on the day of his alleged injury, and was 
familiar with the risks and dangers incident to such 
work, if any such existed, and if you further find 
from the evidence that the injury to plaintiff oc- 
eurred through the happening of an event ordinarily 
incident to such line of work, then the plaintiff as- 
sumed all the risk of such injury when he entered 
upon such employment and he cannot recover in 
this cause. 

You are instructed that where a servant is guiltv 
of negligence himself, or fails to exercise ordinary 
care and caution, and such negligence or such fail- 
ure to exercise ordinary care and caution contrib- 
uted to his injury to’such an extent that the acci- 
dent would not have occurred but for such negli- 
gence of the servant or failure to exercise ordinary 
care and caution, then the servant is guilty of con- 
tributory negligence and cannot recover. 

You are instructed that if you believe from the 
evidence that the plaintiff in going about his work 
chose to go about it and chose to remain in such 
place as would subject him to injury, and that his 
acts were not those of an ordinarily careful and 
prudent person under the circumstances, and that 
this want of ordinary [808—248] care on his part 
contributed to his injury, then said plaintiff was 
guilty of contributory negligence and he is not en- 


286 Carstens Packing Company 


titled to recover in this case and your verdict should 
be for the defendant. 

You are instructed that if vou believe from the 
evidence in this case that there were two ways or 
methods of doing the work in question at the time 
plaintiff claims to have been injured, one of which 
methods was safe and the other dangerous, and both 
of them and the dangers of the one way were open 
and apparent to plaintiff, and that he voluntarily 
chose the dangerous way and was injured, then he 
is guilty of contributory negligence and cannot re- 
cover in this case. 

In that instruction I stated to you ‘‘the dangers 
of the one were open and apparent.’’ By that I 
mean the one way which he chose and in which he 
was injured. 

You are instructed that the master does not owe 
any duty to a servant to warn him of dangers which 
are open and apparent, and as readily observable by 
the servant as by the master, and if in this case you 
should find from the evidence that the counter-weight 
and the uprights upon which it operates were in 
plain view, and its condition open and apparent, and 
the plaintiff by the exercise of his faculties and or- 
dinary care could have avoided the injury from said 
counter-weight, then you are instructed to find a 
verdict for the defendant; and in connection with 
that instruction I instruct you that a servant in 
going about in the performance of his work has the 
right to assume that the master has discharged the 
duty that he owes him with ordinary care. [809— 
249 | 
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In this case there has been evidence that the men 
who fixed the cable after it broke laid down planks 
on each side of the counter-weight space to stand on, 
and it is argued that this constituted an invitation 
to Godo to use that way at the time he was injured. 
In regard to this matter you are instructed that un- 
less you find that the defendant or its officers, or 
those in charge of its business, knew that the planks 
had been so laid or from all the circumstances should 
have known it, then the defendant would not be 
charged with knowledge of this situation and would 
not be charged with having invited the plaintiff to 
use this way. And though you should find against 
the defendant on this point, yet if you should fur- 
ther find that the plaintiff thoughtlessly and care- 
lessly and without taking the precautions that an 
ordinarily prudent person would take, placed him- 
self in a known dangerous position or in a position 
that from the use of his eyes and faculties he should 
have known to be dangerous, and that if it was his 
carelessness and negligence and failure to act as an 
ordinarily prudent person would have acted that 
eaused his injury, then he cannot recover. 

If under the evidence and these instructions you 
find the issues in this case in favor of the plaintiff, 
it will then be your duty to fix upon the amount of 
damages that he shall recover in the case. He 
should only recover, if you find the issues in favor 
of the plaintiff, on account of those injuries that he 
has suffered as the direct result of the defendant’s 
negligence. In fixing this amount vou may take 
into consideration [810—250] his age, his earn- 
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ing capacity and the nature and character of the in- 
juries, if any, that the evidence has shown you he 
has suffered. You may take into consideration the 
pain and suffering which the evidence shows that 
he has endured as a direct result of any injury 
eaused by the defendant’s negligence. Before you 
could allow him anything on account of the per- 
manency of the injury or future suffering the evi- 
dence must have shown with reasonable certainty 
that his injuries or some of them were permanent, 
or with reasonable certainty that he would suffer in 
the future. You will award him then such an 
amount as in your sound discretion you consider 
will fairly compensate him for the injuries he has 
suffered and no more, uninfluenced either by sym- 
pathy or prejudice. 

You are in this case, as in other cases of fact tried 
to the jury, the sole and exclusive judges of every 
question of fact in the case, and the weight of the 
evidence and credibility of the witnesses and in ar- 
riving at the facts, and in passing upon the weight 
of the evidence and the credibility of the witnesses, 
you will resort to all of the tests that your experi- 
ence has taught you to be safe and reliable in arriv- 
ing at the truth in human transactions. The law 
says you shall weigh and take into consideration 
certain things in this case; but does not undertake 
to enumerate them all. And as I instructed you in 
one of these written instructions you should con- 
sider the candor, apparent candor and demeanor of 
the witness in giving his testimony; whether the 
witness testified fairly and [811—251] openly 
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! 
and freely and frankly as you would expect a wit- 
ness to do who is trying to tell the exact truth, and 
no more and no less, or whether the witness is eva- 
sive, reluctant and hesitates and has to be repeat- 
edly questioned to get him to tell what he knows; 
and also whether the witness may not be too swift 
and too free and answers before he is asked a ques- 
tion or answered more than he is asked. You will 
also take into consideration the situation in which 
each witness was aS enabling him to see and know 
the things about which he undertakes to tell you. 
You will consider the testimony of each witness by 
itself, whether it is reasonable and probable, and 
whether it is contradicted by other testimony which 
you believe or whether it is corroborated by other 
testimony in the case. You will also take into con- 
sideration the interest any witness is shown to have 
in the case, either in the manner in which he gives 
his testimony or his relation to the case. The plain- 
tiff having testified in his own behalf, vou should 
apply to his testimony the same rule you would to 
that of other witnesses in the case, including his in- 
terest in the result of the case. 

You will disregard any remarks of the Court on 
the weight of the evidence or comments on the evi- 
dence, if any have been made, as vou are the sole 
and exclusive judges of every question of fact in 
the case, and you will disregard any comment or 
statement of counsel that is not supported by your 
recollection of the testimony. The case is to be 
tried on the testimony. 

The Court will submit to you two forms of verdict, 
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[312—252] one finding for the defendant generally, 
and one finding for the plaintiff. In the Jatter there 
is a blank left for the amount at which you assess 
his damages in case you find for the plaintiff. When 
you have arrived at a verdict you will cause which- 
ever one of these forms agree with that verdict to be 
signed by your foreman, and if for the plaintiff have 
that blank filled out with the amount which you as- 
sess as his damages, and apprise the bailiff of the fact 
you have agreed and return that verdict into court. 

(Jury retire.) [813—253] 

Exceptions. 

Mr. EVANS.—If the Court please, I want to eall 
your attention to the addition you made to our re- 
quest 15, that is, vou instructed them that the em- 
ployee in going to and in the performing of his work 
has the right to assume that the master has dis- 
charged the duty that he owes him, as being mislead- 
ing when read in the light of the other instructions, 
in that it was not qualified by stating to him—byv re- 
quiring the servant to use his faculties even in the 
presence of danger. 

Mr. FLETCHER.—I want to add to that excep- 
tion Mr. Evans has spoken of. That is, that the neg- 
ligence complained of in his case is the failure to 
warn. By that instruction vou say that the plain- 
tiff can assume we have not failed to warn him. It 
seems to me it is confusing. 

The COURT.—Your instruction was confusing bv 
putting it on the same footing, when they are not that 
way. I qualified it to counteract that. 
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Mr. FLETCHER.—That exception vour Honor 
will allow us. 

I desire to except to the instruction given in sub- 
stance as follows, that the master owes a positive 
duty to provide the employee with a reasonably safe 
place to do his work, on the ground there is no evi- 
dence or circumstanees in the case to justify that in- 
struction, and it is misleading and confusing to the 
jury. 

We also desire to except to the Court’s instruction 
[314254] reading as follows: 

‘‘The Court has instructed you that it is a duty of 
the master to provide the servant with a reasonably 
safe place in which to do the work he is employed to 
do. If, on account of changes in the construction of 
the master’s premises and appliances, the servant’s 
place of work ceases to be reasonably safe, and is 
made by the master unreasonably and unnecessarily 
dangerous, and the master knows of the danger or 
should in the exercise of ordinary care in the per- 
formance of his duty know of such dangers, and the 
servant did not know of the changed condition and 
did not appreciate the danger therefrom, and could 
not by the exercise of reasonable diligence know such 
dangers, the master should give the servant such 
warning of the hidden dangers so created as an ordi- 
narily careful person would give under all the cir- 
cumstances to render the servant’s place of work rea- 
sonably safe, and if such master negligently fails to 
give any warning, and such failure is the proximate 
cause of the servant’s injury, the master is liable, 
unless the injury was contributed to by the servant’s 


292 Carstens Packing Company 


own negligence or want of ordinary care. If the 
changes made and the dangers arising therefrom are 
open and obvious and observable by one of the age, 
intelligence and experience of the servant in the ex- 
ercise of ordinary care for his own safety, the master 
would be under no duty to warn the servant, and 
would not be negligent in failing to warn the ser- 
vant,’ 

We also except to the Court giving the instruc- 
tion asked by the plaintiff (Plaintiff’s requested 
[315—255] Instruction Number 4), as modified by 
the Court, and reading as follows: 

‘‘Tf you find from the evidence that the plaintiff 
was instructed to make the measurements from un- 
der the wharf or building, then you are instructed 
that he could proceed, unless otherwise directed by 
his employer or the representative of his employer, 
in the way and course that an ordinarily prudent and 
cautious person would proceed, having the oppor- 
tunity for observing and the knowledge of the dam- 
gers of the place of the accident, that you find that 
the plaintiff had at the time of the accident, and if 
you find that he did proceed with his work as an 
ordinarily prudent and eareful person would proceed 
under all the circumstances, then you are to find that 
the plaintiff was not guilty of contributory negli- 
gence.”’ 

We desire to except to the Court’s refusal to grant 
our first instruction, which was for a directed ver- 
dict, which instruction reads as follows: 

‘You are instructed to return a verdict in this 
cause in favor of the defendant.”’ 


vs. Louis Godo. 293 


The COURT.—Exception allowed. 

Mr. TEATS.—I have no exception now. I sup- 
pose those that are refused, we can have our excep- 
tions for those any time. 

The COURT.—Yes, sir. [316—256] 

[Order Letting Bill of Exceptions. | 


United States of America, 
Western District of Washington. 

Now, on this 27th day of January, 1913, the above 
cause coming on for hearing on the application of the 
defendant to settle the Bill of Exceptions in said 
cause, defendant appearing by its attorneys Messrs. 
Fletcher & Evans, and the plaintiff appearing by his 
attorney Messrs. Teats, Metzler & Teats, and it ap- 
pearing to the Court that the defendant’s proposed 
Bill of Exceptions was duly served on the attorneys 
for the plaintiffs within the time provided by law, 
and that no amendments have been suggested thereto 
and that counsei for plaintiff have no amendments to 
propose, and that both parties consent to the signing 
and settling of the same, and that the time for settling 
said Bill of Exceptions has not expired; and it fur- 
ther appearing to the Court that said Bill of Excep- 
tions contains all the material facts occurring in the 
trial of said cause, together with the exceptions 
thereto, and all the material matters and things oc- 
curring upon the trial, except the exhibits introduced 
in evidence, which are hereby made a part of said 
Bill of Exceptions and the Clerk of this Court is 
hereby ordered and instructed to attach the same 
thereto ; 
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Thereupon, upon motion of Fletcher & Evans, at- 
torneys for defendant, it is hereby 

ORDERED that said proposed Bill of Exceptions 
be and the same is hereby settled as a true Bill of 
Exceptions in said cause, and that the same is hereby 
certified accordingly by the undersigned Judge of 
this Court who presided at the trial of said cause, as. 
a true, full and correct Bill of Exceptions, and the 
Clerk of this Court is hereby ordered to file the same 
as a record in said cause and transmit the same to the 
Honorable Circuit Court of Appeals for the Ninth 
Cireuit. 

EDWARD E. CUSHMAN, 
Judge. [317] 


[Certificate of Clerk U.S. District Court to 
Transcript of Record. ] 


United States of America, 
Western District of Washington,—ss. 

I, Frank L. Crosby, Clerk of the United States Dis- 
trict Court for the Western District of Washington, 
In pursuance of the command of the Writ of Error 
within, herewith transmit a true copy of the record 
and all proceedings in the case of Louis Godo, plain- 
tiff and defendant in error, vs. Carstens Packing 
Company, defendant and plaintiff in error, lately 
pending in the United States District Court for the 
Western District of Washington, Southern Division, 
as required by the stipulation of counsel filed in said 
cause, as the originals thereof appear on file in said 
court. 
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I further certify and transmit the original exhibits 
in this cause, as well as the original Writ of Error 
and original Citation herein. 

And I do further certify that the cost of preparing 
and certifying said transcript amounted to the sum 
of $127.50, which sum was paid to me by the attor- 
neys for the plaintiff in error. 

Attest my official signature and the seal of this 
Court, at Tacoma, in said District, this twenty- 
seventh day of February, A. D. 1913. 

[Seal] FRANK L. CROSBY, 

Clerk. 
By E. C. Ellington, 
Deputy Clerk. [318] 


[Endorsed]: No. 2253. United States Circuit 
Court of Appeals for the Ninth Circuit. Carstens 
Packing Company, a Corporation, Plaintiff in Er- 
ror, vs. Louis Godo, Defendant in Error. Transcript 
of Record. Upon Writ of Error to the United 
States District Court of the Western District of 
Washington, Southern Division. 

Received March 7, 1913. 

F. D. MONCKTON, 
Clerk. 
Filed March 13, 1913. 
F. D. MONCKTON, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Cireuit. 
By Meredith Sawyer, 
Deputy Clerk. 
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Iu the United States Circuit Court of Appeals, for 
the Ninth Judicial Circuit. 


CARSTENS PACKING COMPANY, a Corpora- 
tion, 
Platte im Error, 
VS. 
LOUIS GODO, 
Defendant in Error. 


Writ of Error. 


The United States of America, 

Western District of Washington,—ss. 

The President of the United States of America, to 
the Honorable Judges of the District Court of 
the United States for the Western District of 
Washington, Greeting: 

Because in the record and proceedings, as also in 
the rendition of the judgment, of a plea which is 
in the said District Court, before you, or some of you, 
between Louis Godo, plaintiff, and Carstens Packing 
Company, a corporation, defendant, a manifest error 
hath happened, to the great damage of the said 
Carstens Packing Company, defendant, as by his 
complaint appears, we being willing that error, if 
any hath been, should be duly corrected, and full and 
speedy justice done to the parties aforesaid in this 
behalf, do command you, if judgment be therein 
given, that then under your seal, distinctly and 
openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the 
United States Circuit Court of Appeals for the Ninth 
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Judicial Circuit, together with this writ, so that you 
have the same at San Francisco, California, in said 
Circuit, on the 22d day of March, A. D. 1913, next, in 
the said Circuit Court of Appeals, to be then and 
there held, that the record and proceedings aforesaid 
being inspected, the said Circuit Court of Appeals 
may cause further to be done therein to correct that 
error, what of right, and according to the laws and 
customs of the United States, should be done. 

Witness the Honorable EDWARD DOUGLAS 
WHITE, Chief Justice of the United States, this 
twentieth day of February, A. D. 1913. 

[Seal] FRANK L. CROSBY, 

Clerk. 
By E. C. Ellington, 
Deputy Clerk. 

[Endorsed]: Original. In the District Court of 
the United States for the Western District of Wash- 
ington, Tacoma. Writ of Error. 

No. 2253. United States Circuit Court of Appeals 
for the Ninth Circuit. Received Mar. 7, 1913. F. 
D. Monekton, Clerk. Filed Mar. 13, 1913. F. D. 
Monckton, Clerk U.S. Circuit Court of Appeals for 
the Ninth Circuit. 
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In the United States Circuit Court of Appeals, for 
the Ninth Judicial Circuit. 
CARSTENS PACKING COMPANY, a Corpora- 


tion, 
Plaintiff in Error, 
vs. 
LOUIS GODO, 
Defendant in Error. 


Citation. 


United States of America, 
Western District of Washington,—ss. 
To Louis Godo, Defendant in Error, Greeting: 

You are hereby cited) and admonished to be and 
appear at a session of the United States Circuit 
Court of Appeals for the Ninth Circuit, to be holden 
at the city of San Francisco, California, in said ci- 
cuit, on the 22d day of March, A. D. 1913, next, pur- 
suant to a writ of error filed in the Clerk’s office of 
the District Court of the United States for the West- 
ern District of Washington, wherein Carstens Pack- 
ing Company, a corporation, is plaintiff in error, and 
you are defendant in error, to show cause, if any 
there be, why the Judgment rendered against the said 
plaintiff in error, as in the said writ of error men- 
tioned, should not be corrected, and why speedy jus- 
tice should not be done to the parties in that behalf. 

Witness the Honorable EDWARD EE. CUSH- 
MAN, United States District Judge for the Western 
District of Washington, this 20th day of February, 
A. D. 1908. 

[Seal ] EDWARD E. CUSHMAN, 
United States District Judge for the Western Dis- 

trict of Washington. 
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States for the Western District of Washington, Ta- 
coma. Carstens Pkg. Co., Plaintiff in Error, vs. 
Louis Godo, Defendant in Error. Citation. 


No. 2253. United States Circuit Court of Appeals 
for the Ninth Circuit. Received Mar. 7, 1913. F. 
D. Monckton, Clerk. Filed Mar. 13, 1913. EF. D. 
Monckton, Clerk U.S. Circuit Court of Appeals for 
the Ninth Circuit. 


In the United States Circuit Court of Appeals in and 
for the Ninth Circuit. 
CARSTENS PACKING COMPANY, a Corpora- 
tion, 
Plaintiff in Error, 
vs. 
LOUIS GODO, 
Defendant in Error. 
Stipulation [Waiving Printing of Original 
Exhibits. | 
It is hereby stipulated and agreed by and between 
the parties to this action by their respective attorneys 
that the original exhibits, which have been forwarded. 
to the above-entitled court on appeal in this cause, 
need not be printed, but may be considered by the 
Court. 
FLETCHER & EVANS, 
Attorneys for Plaintiff in Evror. 
TEATS, METZLER & TEATS, 
Attorneys for Defendant in Error. 
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[Endorsed]: No. 2253. ‘In the United States Cir- 
cuit Court of Appeals in and for the Ninth Circuit. 
Carstens Packing Company, a Corporation, Plaintiff 
in Error, vs. Louis Godo, Defendant in Error. Stip- 
ulation. Hiled Mar. 24, 19138. EF. D. Monckton, 
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In the United States Circuit Court 
of Appeals for the Ninth Circuit 


CARSTENS PACKING COMPANY, 
a corporation, 


Plaintiff am Error, 
VS ee ee ee 
LOUIS GODO, | 
Defendant in Error. 


Brief of Plaintiff in Exror 


Upon writ of error from the United States Dis- 
trict Court for the Western District of Washington, 
Southern Division. 


STATEMENT OF THE CASE. 

The Plaintiff in Error, Carstens Packing Com- 
pany, is a corporation owning and operating a pack- 
ing house in the City of Tacoma. On the 27th day 
of May, 1911, and for many years prior thereto, the 
Defendant in Error, Louis Godo, was in the employ 
of the Plaintiff in Error as a carpenter and mill- 
wright, his duties taking him all over the plant in 
new construction and repair work and bringing him 
constantly in the vicinity of various kinds of ma- 
chinery and appliances used in that factory. Godo, 
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at the time of the injury hereinafter referred to, 
was 53 years of age and had been a carpenter and 
mill-wright for many years. As a part of the plant 
the defendant operated a building called the ‘‘wool- 
pullery.” In this ‘“wool-pullery” was an elevato1 
which operated from the fifth to the first floor. To 
the right of the elevator and a few feet from it was 
a shaft consisting of two uprights with the necessary 
tongues on each of said uprights, which constituted 
the track in which the counterweights of the eleva- 
tor operated. Beneath said “wool-pullery” build- 
ing, which is located on the tide flats in said city of 
Tacoma, there was a distance of from four to seven 
feet from the floor to the mud flats, and these two 
uprights, or guides, for the elevator counterweight: 
extended from the top of the building down through 
the building entirely to the mud flats below. 


The foundation or wall of the “wool-pullery” 
building extended clear down to the mud flats. Im- 
mediately outside of the “wool-pullery”’ building 
and joined on to said building is a wharf. De- 
fendant in Error testifies that on the 27th day of 
May, 1911, he was ordered by the master mechanic 
of Plaintiff in Error to go under the wharf and take 
a measurement to locate a tank. (Trans. of Record, 
Page 67, 95, 99.) That he did not know how to get 
under the wharf. (Trans. of Record, page 67, 68.) 
That he made no inquiry. (Trans. of Record, page 
97.) That he had been under the building before 
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constructing a foundation or forms for a founda- 
tion for a wringer under the ‘‘wool-pullery” build- 
ie rans. Of Record, page 77 and fol.) That 
when going under the building at such times as he 
had been there before he had gone under on the side 
of the building some distance away from the eleva- 
tor and on a different side of the building from the 
elevator through a door or opening which was left 
there for that purpose. (Trans. of Record, page 
61-81.) That when he was ordered, as he testifies, 
to go under the wharf and take this measurement 
he knew the foundation of the building extended to 
the mud flats (Trans. of Record, page 98) and if 
he took the measurement fiom under the building 
it would be necessary for him to cut a hole through 
the foundation or wall of the building and put a pole 
through such opening so to. be cut extending the pole 
over to the cap, which was a considerable distance 
outside the building, the distance to which he de- 
sired to ascertain. (Trans. of Record, page ¢8.) 
He further testifies that the elevator and the coun- 
terweight are the only obstructions under the whole 
building. That otherwise the entire space under 
this “‘wool-pullery” is open, except that over in a 
far corner is a tank and at a distance of some fifteen 
to twenty feet from the elevator is the wringer 
foundation upon which he worked. (Trans. of 
Record, page 94-95.) He further testifies that prior 
to the accident the counterweight, when the elevator 
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Was operating, only cane down to the level even 
with the first floor and did not go below the floor. 
(Trans. of Record, page 89-90.) Also that the 
guides or track on which the counterweight oper- 
ated extended down to the mud flats clear through 
from the top of the building. (Trans. of Record, 
page 101, 107.) That sometime prior to the date 
of the accident the cable which was attached to the 
counterweight and operated it had broken loose from 
the counterweight. (T. of R., page 83,111.) That 
the same had been repaired. (T. of R., page 111.) 
That the usual way to repair it would be to take a 
wind of the cable off the drum at the top of the 
elevator and thus lengthen out the cable and re- 
attach it to the counterweight (T. of R., page 111.) 
Knowing that the cable operating the counterweight 
had broken and had been repaired; knowing the 
usuai method of repairing the same, being a mill- 
wright of many years experience, and having 
worked around this very plant for many years, 
when Defendant in Error, as he says, was ordered 
to go under the wharf to take a measurement, not 
knowing how to get under the wharf, without ask- 
ing any questions of anybody, and seeing an opening 
where the siding had been taken off the side of the 
building, right by the side of the elevator, he pro- 
cured a chisel and hammer and crawled under the 
building,—not under the wharf—knowing that 
some repairs had been made on the cable that oper- 
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ated the counterweight; knowing that the counter- 
weight had broken from the cable; knowing that 
the counterweight weighed approximately 1700 
pounds; it being light enough that he could see the 
guides or uprights extending from the first floor of 
said building down to the mud flats; knowing that 
the whole area under the said “‘wool-pullery” build- 
ing was open excepting the place he chose, and know- 
ing that he had never entered at this particular 
place, and having been under said building on sev- 
eral occasions before, Defendant in Error went to 
the space left open between the guides or uprights 
constituting the track of the counterweight and 
stooped over, lighted a match to hold out ahead of 
him to observe his surroundings and while stooping 
over immediately under said 1700 pound weight, 
the cable carrying which he knew had broken and 
had been fixed, and knowing the usual way of re- 
pairing the same, which was the method followed in 
its repair, the counterweight came down and 
crushed him causing his injuries. Thus far in this 
statement we have stated only what the Defendant 
in Error himself testified to. 

The counterweight cable was repaired by two 
men, Byers and McArthur. They testify, merely 
on their recollection, that the repair was made only 
a few days before Godo was hurt, but the foreman 
in charge of these men, who kept the time book, 
made a practice of making entries in his time book 
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6S t: wher2 aod when che various iner worked on 
order that the charges for such work might be ma‘le 
to the proper department. This time bork shows, 
and it is not contradicted, that the counterweight 
cable broke and was repaired about the middle of 
January, 1911. (See page dated 1-21-1911 of Plain- 
tiff in Error’s Exhibit 10, same being opposite page 
on which appears clerks file mark, also T. of R., 
page 224 and fol.) The evidence of Byers and Mc- 
Arthur being purely from memory and almost two 
years after the accident and the time book not being 
discredited in any respect it cannot be disputed suc- 
cessfully that the counterweight cable was repaisred 
in January, 1911, and from that time on down to 
and succeeding the time of the accident in May, it 
let the counterweight come down below the floor in 
the same manner that it did on the day of the ac- 
cident. In the month of April or the latter part of 
March, 1911, Defendant in Error was working 
under the building, building forms for a wringer 
foundation. He could see all the surroundings and 
conditions and testifies that he sat upon a box 
within 18 feet of the counterweight for approxi- 
mately half an hour waiting to begin his work. 
Thus it will be seen that he worked in close prox- 
imity to the counterweight after its change and he 
admits on cross-examination that if the change was 
made before he built the forms for the wringer 
foundation it was his duty to see it and that he could 
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have seen it. (T. of R., page 90, 101 anda fol.) 
Defendant in Error’s only complaint or allega- 
tion of negligence is that the master mechanic failed 
to warn him of the danger of being struck by the 
counterweight under the building, when he ordered 
him, as Defendant in Error testifies, to ge under the 
wharf. | 
Defendant in Error testified that tne “wool- 
pullery” house was built in 1906 and that he helped 
install the machinery. (T. R., 957-62.) He 
saw the counterweights operate after they were in- 
stalled; that they came to six inches above the joists 
under the first floor and weighed seventeen to 
eighteen hundred pounds. (T. of R., 63-384.) 
He boarded these weights in between the first and 
second floor. (T. of R., 64.) He worked on the 
wringer foundation near these weights between the 
15th and 20th day of April, 1911, and at that time 
the weights came to the floor above. (T. of R., 
67.) That on May 27th, 1911, Mr. Cornils told him 
to go under the wharf and get measurements for a 
tank which was to be let into the wharf outside of 
the “wool-pullery” house. (T. of R., 67.) That 
he could not get under the wharf so he and his 
partner got a chisel, hammer and a pole about 29 
feet long and went under the building; that no one 
told him to do this but he thought that he would cut 
2 whole in the side of the building from under it and 
stick his pole through and ascertain the distance 
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from the building to the cap under the wharf so as 
to make his measurements for the tank which was 
to be let into the wharf outside of the building be- 
tween this cap and the building. That all under the 
building was open and he could have gone around the 
space between the grooves through which the coun- 
terweights operated but that it was muddy under 
the building and he took the shortest way which lead 
him through these grooves; that he stopped between 
the grooves, within which a 1700 pound weight op- 
erated above him, to light a match in order to see 
what was beyond and that at that time the weight 
came down in the regular operation of the elevator 
and hit him; that he had never gone that way before 
and knew of no one ever having done so. (T. of 
R., 69-91-93-94 to 97.) 

One page 94 of the Transcript of the record he 
testifies as follows: 

“Q. Wasn’t it open so that you could go right 
straight ahead? 

A. It was open, but, my God! the dirt there 
was there to crawl through. A man has to go on 
his knees. He wants to go the shortest route he can. 

Q. It was dirty under there—you know under 
that packing-house it was just tide-flats and soft 
mud? 

A. Certainly. 

@. And you could have gone straight ahead 
and gone around the elevator shaft entirely, couldn’t 
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vou? 

A. I could have gone out that way by going 
20 feet more—15 feet more. 

Q. Looking at your plat here, you stated that 
you came in right there where the letter H is. 

A. Yes, sir. 

Q. You came down here to where the counter- 
weights are and started under? 

A. Yes. 


Q. You could have come right straight ahead 
and climbed over that studding, gone right straight 
and around to your point of labor, couldn’t you, that 
you intended to go to? 

I could do it. 

You could have done that, that was open? 
That was open. 

And you could see it? 

Yes, I could see it. 

You knew there was no counter-weights 
or anything else over there? 

A. I did. 

Q. Now, nobody told you to go under the coun- 
ter-weights, did they? 

A. They did not. They told me to go under 
the wharf. 

Q. They told you to go under the wharf? 

A. Yes. 

Q. You do not know of any work being done 
under that packing-house over on the side beyond 
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the elevator shaft, along the wall adjacent to the 
new tank, do you, prior to that time? 

poe NO, Sir, 

@. The only work that had been done under 
there at all was to put in this big vat over to the 
other side of the packing-house, wasn’t it, and this 
wringer foundation? 

A. Yes, sir. 

@. That was the only thing that would occa- 
sion any men to go under there at all? 

A. Have to go under there to draw the water 
out the washer. 

Q. You have never been under there at ail 
yourself? 

A. Never under there. 

Q. Did you know of anybody that had been 
over there? 

A. I did not. 

Q. Did you know of any occasion that any- 
body would have to go in there? 

A. Not to my knowledge. 

Q. Did you know whether or not you could 
go under the wharf there at all? 

A. I knew I could go through there by cutting 
a hole in the plank. 

Q. Did you have anything with you to cut 
that away? 

A. Yes. 

Q. What did you have? 
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A. Ihad a hammer and chisel. 

Q. You took a hammer and chisel and a pole 
twenty feet long? 

A. Yes. 


Page 97. 

@. What you were to do was to get the meas- 
urement from the building, from the foundation, 
over to this cap? 

A. Over to that cap; yes. 

Q. You say he told you to go under the wharf? 

A. Yes. 

Q. Why didn’t you go under the wharf? 
A. I could not go under the wharf. 

Q. Did you tell anybody you could not go 

under the wharf? 


A. I did not. 
Q. You did not? 
A. No. 


Q. You went this same way because that 
suited your convenience to do that work that way, 
did you? 

A. I had to do it because I always had to do 
what I was told. 


Page 98. 

@. You knew you could not get under the 
wharf at all, didn’t you? 

A. Not at the place I tried to first, but I knew 
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I could get a measurement by cutting a hole in the 
building over on that side. 

Q. Over on what side? 

A. On the north side of the building. 

Q. Was that the only place you could cut 2 
hole through? 

A. By going under the wharf. 

Q. It was the only place under the whole 
building where you could do that? 

A. Well, I had to go to the place where I could 
make the measurement, that is the certain place 
where that plank was situated. 

Q. You had never been there? 

A. J ain’t, but I know I could get through. 

Q. But you did not know whether you could 
get through there or not? 

A. IknowI could not get through there unless 
I cut a hole in the wharf. 


* * * % 


Page 101. 

Q. It was daylight when you went under 
there, wasn’t it? 

A. At that time it was light. 

Q. There was a hole the light came through? 

A. Yes, there was a hole the light came 
through. 

(. And you could see the general surround- 
ings? 

A. Yes. 
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Q. You could see that was the place where the 
counterweight run? 

A. Yes. 

@. You could see the grooves on the plank, on 
the side of the counterweight shaft? 

A. I could not see the grooves, but I could see 
the lead taps. 

Q. You knew that was the counterweight 
track? 

A. Yes. 

Q. You could see generally the place right 
ahead of you? 

A. I could. 

Q. You knew it was all open under there with 
the exception of that space, didn’t you? 

A. Yes. 


Page 107. 

A. I did not know the counter-weights run 
down, but I seen the guides. 

Q. Were the guides there too? 

A. Yes, sir. 

Q. Was there anything there to indicate that 
the counter-weights came down? 

A. Not that I could see. 

*% * * * 

Q. They were there before you were hurt? 

A. They were there. 

Q. Never been any change in them, so far as 
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you could see? 

A. No, not as far as I can recollect. 

Q. Just the same clear up and down, they ran 
clear down in the mud? 

A. Yes. 

@. Now, what do you suppose they put those 
guides there for? 

A That is more than I can tell you. Have 
them there to run the counter-weights on. 


* *% * * 


Page 110. 

Q. You knew that the counter-weight had 
fallen once—you knew the cable broke once and let 
the counter-weight down? 

A. I knew the cable broke, but I did not know 
the counter-weight come down there or not when it 
was fixed. 

Q. You knew if the counter-weight broke it 
would come down, if the cable broke? 

A. I expect so. 

Q. You knew it had broken. 

A. I expected it had, yes. 

Q. You knew it would be dangerous to be 
underneath if it broke again, didn’t you? 

A. I knew it would be dangerous; yes. 

Q. You knew at the time you went under 
there, or started to go through there, you knew the 
counter-weight had broken and come down? 

A. I knew the cable was fixed, yes. 
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@. You knew the cable had broken and the 
counter-weight come down, did you not? 
Yes. 


And yet you went through there or tried 


A 
Q 
A. How? 

@. Yet you tried to go through? 

A. It was fixed when we tried to go through 
e 

Q 


You knew there had been some change 
made there? 

A. I knew there had been a change made ovr 
they had fixed it. 

Q. You knew it had been fixed. Now, what 
would be the simplest way to fix it? 

A. Raise the weight up to its place again 
where it was, or else tie on to your weight where it 
was, and then board up the hole so that nobody could 
come up into dangers. 

Q. Wind off the drum one wrap of the cable, 
and connect the cable with the weights and then 
wind it on, if that could be done, that is the way to 
do it, isn’t it? 

A. That is the way to do it. 

Q. Yes. 


Eo * *% * 


S. P. Byers, a witness for the defendant in error, 
testified, page 21, transcript of record as follows: 
Q. Do you know whether or not he (defendant 
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in error) knew that you had fixed the counter- 
weight? 
A. Yes, he knew that I was working at it. 
Q. Did you ever see Godo under the building 
near where the counterweight operated? 
You mean at any time? 
Yes. 
Yes, 
How many times? 
I couldn’t say. 
More than once. 
Yes. 


Nels Olson, a witness for the defendant in error 
and who was with him when he was injured testi- 
fied on page 127, transcript of record as follows: 
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Q. That packing house was all open under 
there with the exception of the shaft? 

A. Yes. 

Q. Now as a matter of fact it was muddy all 
underneath there? 


A. Yes. 
Q. And wet? 
A. Yes. 


And on page 128 as follows: 

Q. Did you ever know of anybody going under 
that packing house at the place you went under? 

A. No-sir. 

Q. Did you ever know of anybody going under 
there and under these counterweights too? 
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A. No, sir. 

Q. Did it have the appearance of anybody 
having gone in there, that you can tell? 

A. No, sir. 

* * * cS 

@. Was there anything said there at that 
time? 

A. Pete said ‘for God’s sake, why didn’t you 
tear up the planks instead of going underneath the 
building?’ Pete said to him. 

Q. That was when you brought him out from 
under the building? 

A. After he was sitting on a plank. 

This witness testified that after the injury to 
the defendant in error he, the witness, made the 
measurements by taking off a plank in the wharf 
o-itside of the building. (T. of R., 1386-137.) 

Wm. McArthur, a witness for the defendant in 
error, testified that he thinks he and Byers re- 
paired the cable on the counterweight the last of 
April or the first of May but it may have been ear- 
lier. (T. of R., 149.) That they repaired the 
cable in the usual and proper way. (T. of R., 153.) 

H. &. Hansen, a witness for the defendant in 
error, testified on page 156 of Transcript of Record 
as follows: 

Q. Did you see Godo (defendant in error) and 
Pete Cornils just before this accident? 

A. Yes. 
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Q. Where? 

A. Mr. Cornils at a bench, and Godo was over 
there. They worked over there and had a bench. 
YT do not know what he done because that was not 
my business to attend to what he did, and I had 
nothing to do with them, but they were working on 
that bench there. I was putting a pipe in. I was 
down to put my brace and screw-driver away. f 
was just by the corner and at my box. Cornils 
came along gnd said to Louis, “J want you to go 
with me and take measurements,” and he walked 
out. That was all it was. 


Mr. Cornils, foreman of plaintiff in error, tes- 
tified that the wringer foundation which is under 
the building and near the counterweight and upon 
which the defendant in error worked for several 
days was put in after the cable was repaired. (T. 
of R., 176.) That the change in the cable was 
made in January, 1911. That defendant in error 
worked on the wringer foundation near the counter- 
weight in April 1911 and was injured on the 27th 
of May 1912 and this witness on page 177 testified 
as follows: 

Q. Was that vat to go into the building or out- 
side of the building? 

A. The vat was to go outside of the building. 

Q. Did you give Mr. Godo any instructions in 
reference to the placing of that tank and making 
measurements for it? 
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A. I had the tank there; it was too long. I[ 
told Mr. Godo to take up this plank, get a peevy and 
take up that plank, and find the girder there and 
take the measurements from that girder, and cut 
down the tank to fit it. 

Q. Did you show him the plank you wanted 
him to take up? 

A. Yes, sir. 

Q. Were you standing there close to the plank? 

A. Yes, standing very close by when I told him 
to take up the plank. 

Q. Did you at any time tell him not to take up 
the plank or Tom would give him hell? 

A. No, sir. 

Q. Did you ever make any similar remark of 
that kind to him? 

A. No, sir. 

Q. Did you ever indicate to him he was not to 
take up the plank? 

A. No, sir. 

Q. Did you know that he was going under the 
glue-house to attempt to make the measurements for 
that tank? 

A. No, I did not. 

Q. Did you ever direct him to go under the 
alue-house or wharf? 

A, INO. SUR 


Page 185. 
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Q. What was said between you and Godo, if 
anything? 

A. Well, I stepped up there; my first impres- 
sion was, I said, “For God’s sake! What did you 
go under there for? Why didn’t you take up the 
plank as I told you?” 


* * * * 


@. What did Godo say? 

A. He said, as much as I understood it, I de 
not know why I did it. 

Q. He said something to you? 

A. That is the expression I understood from 
him, I do not know why I did. 

Q. I think I asked you, you superintended the 
building of the glue-house originally? You were 
there and superintended the original construction of 
the glue-house? 

ly VES gs, 

Q. You knew the foundation went clear down 
to the mud? 

A. Yes, sir. 

Mr. H. B. Clark, witness for plaintiff in error, 
testified on page 201 of Transcript of the Record 
as follows: 

Q. You got down there very soon? 

A. Immediately. 

Q. Mr. Clark, I will ask you if Peter Cornils 
was there? 

A. Yes, sir. 
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Q. I will ask you whether you heard any con- 
versation or remark made by Cornils to Godo at that 
time? 

A. I did. 

Q. What was it? 

A. As near as I can remember Mr. Cornils ex- 
plained to Godo something like this: ‘‘What in the 
world were you doing under there?” or you have no 
business there, something to that effect. 

Q. Do you recall what if anything Godo said 
in reply? 

A. Why, I do not. 

Q. You do not pretend to repeat the exact 
words of the exclamation? 

A. No, sir. 

Q. That is the substance so far as you are able 
to recall it? 

A. Yes, sir. 


Chas. S. Lundgren, a sub-boss and timekeeper 
for plaintiff in error testifies that the counter- 
weight was repaired on the 16th and 17th days of 
January, 1911, which was prior to the time de- 
fendant in error worked on the wringer foundation 
near this counterweight, which work was done in 
the following April. (T. of R., 224.) That he 
kept the time and indentified his time book which 
has an entry of this work on page dated 1-21-1911 
and marked with the clerk’s file mark of Exhibit 
10. (T. of R., 225 et seq.) 
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The only complaint or charge of negligence is 
that plaintiff in error should have warned the de- 
fendant in error of the danger of being struck by 
the counterweight under the building, defendant in 
error having been instructed to make measurements 
by going under the wharf, as he testified, without 
any one knowing that he intended to go under the 
building, without any directions so to do, and it 
being admitted that no one had ever been known to 
pass under the counterweight space, the entire 
under part of the building being open and afford- 
ing free access and there being no reason for pass- 
ing under the counterweight except that the defend- 
ant in error claims that it was a shorter and per- 
haps a more convenient passage, it also being known | 
both to the foreman who gave the directions and to 
the defendant in error that the side of the build- 
ing extended to the ground and there was no way 
to get under the wharf by going under the build- 
ing. There was no complaint that the elevator or 
counterweight were in any manner defective. It 
was known that the counterweights had been re- 
paired and that the proper and usual way to make 
such repair was to lengthen the cable and that the 
elevator was then in its usual and ordinary opera- 
tions. No one knew or had reason to know that the 
defendant in error was even intending to go under 
the building much less attempt this dangerous pas- 
sage under the counterweight. 


The errors committed by the lower court upon 
which the Plaintiff in Error 
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ASSIGNMENT OF ERRORS 


relies for reversal of this action are as follows: 


The court erred in denying the motion of de- 
fendant (plaintiff in error here) for a non-suit in 
this cause made at the close of the plaintiff’s case 


in chief. Said motion being made upon the follow- 


ie 


ing grounds: 


(1) 


(2) 


(3) 


(4) 


That plaintiff has failed to prove a 
cause of action as laid in his com- 
plaintiff. 

That there is an absolute failure of 
proof of any negligence on the part 
of the defendant. 

That the accident was due to contrib- 

utory negligence and want of due 
care and caution on the part of 
plaintiff. 

That the condition was open and ap- 
parent and plaintiff assumed what- 
ever risk there was. _ 


(T. of R., 44-171.) 


The court erred in refusing to grant defend- 
dant’s first requested instruction for a directed ver- 


II. 


(defendant below) 
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dict. Said requested instruction appearing in bill 
of exceptions, page 256 and being as follows: “You 
are instructed to return a verdict in this cause in 
favor of the defendant.” (T. of R., 25-44-292.) 


III. 


The court erred in denying defendant’s petition 
for a new trial of this cause. (T. of R., 40-41-47.) 


ARGUMENT 


All of the assignments of error argued raise 
the same question as to the sufficiency of the evi- 
dence to justify the verdict, contributory negligence 
on the part of the defendant in error and that he 
assumed the risk. We, are, therefore, arguing them 
as one assignment. 

Under the facts as detailed above would the 
master owe a duty to this servant to warn him? 
The law requires the master to warn an inexperi- 
enced servant of the dangers of his employment 
which are not obvious, open and apparent to such 
inexperienced servant. This rule, however, can 
have no application in the case at bar for Defendant 
in Error was accustomed to working around ma- 
chinery—a millwright of many years experience— 
and had been in this factory, around its machinery, 
for many years. 

In Labait on Master and Servant, at Section 
438 we find the following: 

“The principle that a servant, when he is 
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directed either by his master, or by a fellow em- 
ployee under whose control he is placed, to perform 
a certain piece of work, or to perform it in a cer- 
tain place, will ordinarily be justified in obeying 
the orders so given without being necessarily 
chargeable with an assumption of the risks incident 
to the work, has been recognized in several cases. 
For practical purposes, however, this principle is 
not of much importance, as the ultimate question 
to be determined in this as in all other classes of 
cases when the defense of an assumption of the risk 
is put forward is simply whether the servant had 
knowledge actual or constructive of that risk and 
encountered it without being subjected to what the 
Jaw regards as coercion.” 

The same author in Section 433 in discussing 
the question of orders given by a superior to a serv- 
ant has the following to say: 

“*** AS a condition precedent to establishing 
his right to recover for an injury, on the ground 
that it resulted from his compliance with a specific 
and direct order, the servant must establish the fol- 
lowing propositions: 

(1) That an order was given. 

(2) That the order, if not given by the 
master himself, was given by his 
representative, within the scope of 
the authority conferred on him. 

(3) That the act which led to the injury 
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was done in obedience to the order. 
(4) That the order was a negligent one 
under the circumstances.” 


Now let us briefly analyze the situation and see 
whether in the iight of the evidence of Defendant in 
Error, these conditions have been met. Defendant 
in Error testifies that he was ordered to go under 
the wharf; that he did not know how to get there: 
that he made no inquiry; that he had been under 
the building before; that. he knew where the elevator 
was; that he knew where the counterweight oper- 
ated; that he knew the guards or track for the coun- 
terweight extended down to the mud flat; that the 
eable which operated the counterweight had broken: 
that it weighed approximately 1700 pounds; that it 
had been repaired; that the manner in which it was 
repaired was the usual and ordinary way; that prac- 
tically all the space under the whole building was 
open excepting the elevator space and the counter- 
weight space. These things were actual knowledge 
possessed by the Defendant in Error. He was a 
mman of many years experience as a millwright; had 
worked around this plant for many years and must 
have known the danger from this counterweight. 
Under these circumstances could the master be ex- 
pected to know that this experienced millwright 
would do so fool-hardy a thing as to piace himself in 
this situation of danger? The Defendant in Error 
knew that the cable had broken; that the counter- 
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weight fell; that it had been repaired, yet knowing 
these things and knowing that the usual manner of 
making this repair was the identical way that it 
was repaired, he stands between the two uprights 
until the counterweight hits him. For the sake of 
argument let us suppose that the cable had again 
broken and the weight had fallen and injured De- 
fendant in Error, could it be said that he was not 
guilty of contributory negligence, or that he did 
not assume the risk of injury? 

For the sake of argument let us suppose that 
Defendant in Error, an experienced man, applied to 
the Plaintiff in Error for a position as millwright, 
his duties as such would carry him all over the plant, 
and suppose, being a new employee, he was really 
ordered to go under this building, instead of under 
the wharf, and could observe the conditions as Godo 
did observe them, should the master anticipate that 
this old experienced man would go immediately un- 
der and between the two uprights, constituting the 
guide and track of the counterweight, and stand 
there knowing the elevator was being operated, and 
knowing that these guides were put there for the 
counterweight to operate on? We do not believe 
that any master would be required to warn any ser- 
vant under that condition. But they say it was a 
changed condition. Jn examining the cases in the 
books we fail to find any case where the facts are 
parallel to this one. The doctrine which has grown 
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up requiring tne master to notify the servant of a 
change of an appliance, which would make it dan- 
gerous without such warning to the employee, is 
confined exclusively in almost all the cases to where 
the employee worked in a new location or with a 
specific machine or appliance, not to a man who is 
supposed to be an expert experienced man working 
around machinery and whose duties call him to 
every part of the buldings and in close proximity 
to every kind of machinery. 

It is a well know rule that an employer cannot 
be held lable for failure to warn a servant unless 
the necessity for such warning be evident to the 
master, otherwise the master is justified in assum- 
ing that the servant understands the dangers and 
would take appropriate means to guard himself. 

As the order was given to “go under the wharf” 
can it be assumed that the master mechanic who 
gave the order could know or believe that Godo 
would not know how to get wnder the building? Can 
any stretch of the imagination cause this court to 
believe that in order to take a measurement for the 
construction of a tank in the wharf, which can be 
done by taking off a plank in the wharf and measur- 
ing from the building to the cap, that Godo would go 
under the adjoining building, take a chisel and ham- 
mer and cut a hole through the foundation? Can 
the court say by any stretch of the imagination that 
a man who knew what this Defendant in Error tes- 
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tifies and admits that he knew, would go upon an 
errand about which he knew nothing without mak- 
ing inquiry, and in the light of Defendant in Er- 
ror’s admissions can it be said by any stretch of the 
imagination that the master mechanic could know 
that Defendant in Error would not know as much 
about the condition as did he? Before the master 
ean be held liable to warn, it must be shown that he 
not only knew of the danger but had reason to be- 
lieve, exercising that reasonable care required of the 
master to the servant, that the servant had not the 
means of knowledge and of protecting himself. It 
would seem in this case that there has been a total 
failure of proof of any negligence on the part of the 
Plaintiff in Error. 

If the order was given to Defendant in Error 
to go under the wharf and take a measurement, it 
was a general order and there was no haste, no 
command and no suggestion of route or method to 
be used, and it became incumbent upon the Defend- 
ant in Error to use all reasonable care in going 
about the execution of said alleged order, that the 
conditions would indicate were necessary to keep 
him from harm. 


Consolidated Stone Company vs. Redmond, 
55 Northeastern 454. 


In this case it appears that Redmond was em- 
ployed as a “wheeler” whose duty it was to wheel 
dirt, stone and rubbish. 
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“That while engaged in the work for. which 
he was employed he was by the defendant, its 
agents and servants in charge of said quarry, or- 
dered and directed to leave his said employment and 
to go and work under said channelling machine, 
and to obey the orders of the channeller,***** but 
that in giving said order the defendant and its 
agents in charge of said quarry and machinery 
earelessly and negligently failed to in any manner 
instruct the plaintiff as to the danger of the new 
situation, in working on said channeller and in ad- 
justing the drills thereof in order to perform the 
work required of him.*****That, under his new 
duties it became necessary for him to without direct 
ordeis from any one, and without such orders he 
did, go upon the top of said machine and fasten or 
adjust such drills preparatory to letting them down 
in the groove.*****That by reason of his ignorance 
of such work and the danger incident thereto he 
placed his right hand in such a position on top of 
the channeller, that should the drill suddenly fall, 
the chain holding them would fall on his right arm; 
*#****ond instantly the drill and chain attached sud- 
denly fell, caught his arm and injured it, and 
mashed Neel mangled it.” 

In the opinion beginning at the on of page 
456 we find the following: 

“Turning to the interrogatories and answers a 
cursory review will readily demonstrate that the 
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facts thereby established preclude appellee’s recoy- 
ery, notwithstanding the general verdict. By these 
we find that appellee placed his arm beneath the 
chain to which the heavy drills were suspended: 
that he knew the drills were so suspended; that he 
held it there for a minute before the drills dropped: 
that he went upon the channeller without any spe- 
cific command or direction of any one; that he was 
employed to do general work; that when he went on 
the channeller he selected his own position and his 
own mode of work; that he did not place anything 
under the chain to keep it from falling; that he did 
not perform the work he was doing in the manner 
that was ordinarily safest; that the accident oc- 
curred in daylight; that he had another and abso- 
lute safe way of doing the work so far as any dan- 
ger of injury to his hand or arm was concerned. 
It is plain that the entire machinery with which he 
was working and the whole situation were open, 
obvious to appellee. He was bound to know that if 
he placed his hand under the chain, to which were 
attached drills weighing five or six hundred pounds, 
and the chain with such weights attached should 
fall upon it he would be injured. It was an open, 
obvious risk. He took no precaution to keep the 
chain from falling. He kept his hand under the 
chain for about one minute. He did not do the work 
in the ordinarily safest manner, and there was an 
absolute safe way of doing the work. There is noth- 
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ing in the record to show that appellant was under 
any legal obligations to give him special instructions 
or warning. A failure to warn or instruct creates 
no liability unless it is negligence and also such 
failure is the approximate cause of the injury. 
There is no negligence without a violation of some 
duty, and there can be no violation of a duty unless 
such duty exists. Under the facts specially found, 
it must be remembered that appellee was not ordered 
to perform extra-hazardous work outside of his em- 
ployment; that, if there was danger in the service 
in which appellee was engaged, such danger was 
patent and obvious; that he chose his own manner 
of performing the service, and performed it without 
any command or direction of any one. Under such 
facts no duty was imposed upon appellant to warn 
or instruct him as to such danger.*****Concede for 
the sake of argument, that appellee was inexperi- 
enced in the work he was doing; yet appellant had 
the right to presume that he would exercise some 
degree of care to avoid injury, and that he would 
not place himself in a dangerous position unless 
such position was one which he was ordered to oc- 
cupy.*****An employer is not liable for an injury 
to his employee that could not reasonably have been 
anticipated.*****We take it to be the law that if 
there are two ways of performing an act, one of 
which is attended with peril or danger, and the 
other is absolutely safe from danger the per- 
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son performing the act upon his own volition 
chooses the dangerous way and is injured, he can- 
not call upon his employer to respond in damages. 
***** Another well established rule is that, where 
danger is alike open to observation of all, both the 
master and the servant are on an equality and the 
master is not liable for any injury to the servant 
resulting from the dangers of the business in which 
he is engaged.” 

Defendant in Error testifies that he was or- 
dered to go under the wharf and take a measure- 
ment, and that he did not know how to get there. 
He had been in the employ of Plaintiff in Error so 
long and was a man of such mature years and long 
experience that Plaintiff in Error had the right to 
presume, if the order was given, that he knew how 
to obey it and if he did not know the way it became 
his dutv, as a reasonably prudent man, to inquire. 

Sauer vs. Union Oil Company, 9 Southern (La) 
566, in the opinion in this case, page 567 we find the 
following : 

“The allegations of plaintiff’s petition are that 
he was an employe of the defendant company; 
‘that he’ was ordered by the foreman of said oil 
company to go and assist William Baker, also an 
employe of the company, in placing a belt on a meal 
crusher.*****The plaintiff introduced no evidence 
whatever relating to the accident, except his own 
oral testimony. The substance of that is, that he re- 
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ceived an order from the foreman, at a point remote 
from the meal crusher; that he received no instruc- 
tions how to go there; that he selected his own route 
without inquiry, although he professes to have been 
ignorant of the surroundings; that he passed 
through and among the machinery of the mill; that 
in his own words, he ‘crawled up’ to a certain plat- 
form, where he was quietly standing, before he 
reached Baker or the meal crusher, when he was 
suddenly struck violently on the head by something 
which knocked him off the platform down to the 
tower floor.*****The defendant’s witnesses prove 
that the route chosen by plaintiff was an imprope: 
and dangerous one, involving passage through ma- 
chinery and over and under running wheels and 
belts, and that there were other proper and usual 
routes which were free from danger. Plaintiff 
claims that the foreman was guilty of negligence in 
not directing him how to go; but the proof shows 
that plaintiff had been working about the mill for 
a long time though he had been working in the in- 
terior only for two days prior to the accident. 
Doubtless, the foreman supposed he knew or would 
inquire for the proper route, and surely, if he did 
not know, it was his duty to inquire.” 

And the court in the above case held that no 
cause of action was proven and found for the de- 
fendant as a matter of law. 


In the case at bar, the most that is claimed is 
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2 general order to go under the wharf. Defendant 
in Error testifies that he didn’t know how to get 
under, that he made no inquiry, chose his own route 
and in order to get under chose to go under the 
“wool-pullery,” to stand under an elevator counter- 
weight, thinking to find a place in the foundation 
of the building where he could cut a hole through 
with his chisel and take the measurement. No 
foreman could be expected to anticipate such fool- 
hardy conduct on the part of an experienced mill- 
wright. 

Lothrop vs. Fitchburg R. Co., 28 N. E. 

(Mass.) 227. 


In this case the plaintiff was acting under gen- 
eral orders of the conductor of the train to do cer- 
tain shackling on cars standing on the track, but 
the conductor gave him no specific directions to 
make the particular shackling which caused the in- 
jury complained of, but such cars were part of the 
ears standing on the side track and it was the duty 
of the deceased to do this particular shackling under 
the said general orders. There was a safe way to 
do the shackling but plaintiff chose the dangerous 
way and the court says: 

cee*=*The general rule of law is that when the 
danger is obvious and is of such a nature that it 
can be appreciated and understood by the servant as 
well as by the master, or by any one else, and when 
the servant has as good an opportunity as the mas- 


38 


ter or any one else, of seeing what the danger is, 
and is permitted to do his work in his own way, and 
can avoid the danger by the exercise of care, the ser- 
vant cannot recover against the master for injuries 
received in consequence of the condition of things 
which constituted the danger.” — 

English vs. C. M. & St. P. Railway Company, 

24 Fed. 906. 

“Where, the servant has equal means of know- 
ing the danger so that the master and servant stand 
equal in that respect, and the servant is not specifi- 
cally commanded as to the time and manner in 
which the work may be done, but is told to do a par- 
ticular thing, and has such discretion that he can 
have some control over the means, time and manner 
of doing the work, then, unless he does it in a way 
and with the means which will be safest, he is guilty 
of contributory negligence.” 

Weed vs, ©. st. Paul CO Ry Co, Saane 
W. (Neb.) 827. | 

“A servant, who, from the length or character 
of previous service or experience, may be presumed 
to know the ordinary hazard attending the proper 
conduct of a certain business, is not entitled, as an 
absolute right, to the same or similar notice of dan- 
gers incident to the employment as if he were ig- 
norant of or inexperienced in the particular work.” 

In the opinion at page 829 we find the follow- 


ing: 
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«e**** The plaintiff was standing near, and the 
conductor ordered him to catch the car. That was 
the only order he gave. He left to the brakeman the 
determination of the question as to how the car 
should be caught. He knew that the plaintiff was 
a brakeman of many year’s experience; that he knew 
as well as he all about the danger of catching the 
ear and the best method to be employed in doing so. 
He did not have time to instruct plaintiff how to 
execute the order, and if he had had time he would, 
as argued by defendant’s counsel, have made him- 
self ridiculous by attempting to tell plaintiff how to 
do a thing which the plaintiff knew how to do as 
well as, and perhaps better, than he. In our view 
of the case the order given by the conductor was a 
proper one; and if so then negligence cannot be 1m- 
puted to the defendant by reason of his having 
given it.”’ 

This is merely another instance of.a general 
order given andthe servant adopting his own means 
to perform it, and there is no negligence shown and 
no liability. 

The master has a right to assume in the case 
of an-experienced man of mature years, who has 
been working around a particular factory for a long 
term of years, that such experienced servant, espe- 
cially a millwright, who was as familiar with the 
plant and the repairs and the changes and the con- 
ditions as the superintendent himself, constantly 
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working around machinery when in operation, 
would use all available precaution to protect him- 
self and further had the right to assume that if an 
order was given to such a servant and he did not 
know how to perform it, that the experience and 
mature years of the servant would cause him te 
make inquiries. The master is not compelled to be 
eyes and ears for the servant. 

Harrison vs. Detroit Y. A.A. & J. Ry. 100 N. W. 
(Mich) 451, at 454 of the opinion we find the fol- 
lowing: 

cre=**=The employe is, as matter of law, held 
to have assumed the risk of all such dangers inci- 
dent to the employment as he knows to exist or 
should have acquainted himself with.*****The rule 
is recognized by plaintiff’s counsel, but it is con- 
tended that in the present ease the plaintiff should 
not be held to have assumed the risk for the reason 
that Harrison was not informed that the high ten- 
sion wire came within one foot and six inches of 
the end of the trolley pole when placed on a direct 
line from the trolley stand and that the trolley pole 
was therefore in danger of coming in contact with 
the high tension wire while the attempt was being 
made to remove the pole; that it was not shown that 
Harrison was instructed or knew that it was dan- 
gerous to remove the trolley pole on the side of the 
car toward the high tension wire; that he was not 
instructed that if the trolley pole came within one- 
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half ineh of the high tension wire electricity would 
are. 

Were instructions of this character essential 
before it be said that deceased assumed the risk? 
He knew of the fact that contact between the trolley 
pole and the high tension wire would be exceedingly 
dangerous. Indeed, contact between the pole and 
trolley wire with the pole removed from the socket 
was dangerous only in a less degree. He certainly 
knew that this wire was near enough to be reached 
by the trolley pole upon its being removed from the 
socket. Knowing, as he did of the high voltage in 
the conducting wires it would seem obvious that 
during the term of his employment he should have 
noticed that they were near enough to come in con- 
tact with this pole if the pole was directed toward 
them. 

“c*e#***The contention of plaintiff gets down to 
this; that he should have been told the precise loca- 
tion of this wire with reference to the top of the car 
and that the wire could be reached by a pole of the 
length of the trolley pole. These facts were open to 
his observations and to the observation of every 
employe who passed over this road.*****In the pres- 
ent case we think the danger was obvious and it 
was assumed, and upon this ground a verdict should 
have been directed for the defendant.” 

So in the case at bar the Defendant in Error 
knew of the danger from getting under that coun- 
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terweight. He knew it had broken loose once and 
had fallen, and that it might break loose and fall 
again. He knew that after it broke it had been re- 
paired, and he knew the usual way to repair it was 
to take a wind of the cable off the drum and then 
re-attach the weight to the cable. He knew that 
would naturally lengthen out the cable and let the 
weight come lower. A water boy would have known 
it was dangerous to stand between these uprights at 
any time. The condition was dangerous all the 
time when there was knowledge that the weight had 
once fallen and with that knowledge, the knowledge 
of a change having been made, a millwright of this 
man’s experience who would deliberately stand be- 
tween the uprights constituting the track upon 
which operated a seventeen hundred pound weight 
was guilty of gross negligence and certainly as- 
sumed the risk when he went there. 

Williams vs. L. & N. Ry. 64 Southwestern 

(Ken.) 788. 

In this case the court quotes with approval from 
Thompson on Negligence as follows: 

“Tf the servant knows or by the exercise of ordi- 
nary observation could discover that the premises 
in which he is to labor are unsafe or unfit in any 
particular and if, notwithstanding such knowledge 
or means of knowledge, he voluntarily continues in 
the employment without objection or complaint. he 
is deemed to assume the risk of the danger thus 
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known or discoverable and to waive any claim for 
damages against the master in case it shall result 
in injury to him.” 

Again in said opinion the learned court quotes 
with approval from Bailey on Master’s Liability for 
Injury to Servant as follows: 

“The servant must use reasonable care in exam- 
ing his surroundings to observe and take such 
knowledge of dangers as can be obtained by obser- 
vation. If he fails to do so, the risk is his own. He 
is bound to use his eyes to see that which is open 
and apparent to any person using his eyes and if 
the defect is obvious and suggestive of danger, 
knowledge on the part of the servant will be pre- 
sumed. The duty of the master in such cases is not 
to see that the servant actually knows. He has a 
vight to rest upon the probability that anybody 
would know what was generally to be seen by his 
own observation. Negligence in a servant often 
consists in failing to know as well as in failing to 
do, and such is always the case when it is his duty 
to inform himself and know.” 

In this case when Defendant in Error received 
the alleged order, if he did receive it, and did not 
know where to go or how to execute it it certainly 
became his duty to inquire and inform himself. No- 
body, however, commanded him to go under the 
building. He does not so contend. Nobody told 
him to go any place that would take him under the 
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counterweight. No order was given, nor is it so 
contended, that in itself would suggest any remote 
degree of danger. By his own choice, by his own 
failure to inquire, by his own carelessness, by his 
own failure to use the knowledge he had, and to use 
his God-given senses he was injured. He should not 
be permitted to mulct his employer for damages in 
such a case. 

C.1. CLA Co. aus: Tackell 7 Nene (inde) 

524: 

“Where plaintiff in an action for injuries re- 
sulting from a defective brake averred that he did 
not know and could not see or know the 
brake was out of order, it was necessary, 
to sustain the allegation, that the evidence 
show that he had no knowledge of the defect, 
and could not have known of it by the exercise of 
Ordinary care, °°" =: 

“Where defects in appliances are such as to be 
obvious to a person giving attention to the duties of 
the occasion, the employe is required to observe and 
avoid t1uem, and may not rely upon a 
against his own senses.” 

In the opinion the court says, page 527: 

“To sustain the allegation it was necessary that 
the evidence show not only that he had no knowledge 
of the defect and the danger, but that he could not 
have known it by the exercise of ordinary care**** 
That he did not know the danger to which he thus 
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exposed himself must be taken as an established 
fact, but that, in the exercise of reasonable care, he 
would not have known it, is a different proposition. 
That he did not know it is a fact consistent only with 
his failure to use his eyes and opportunities for his 
own protection. Such failure on his part prevents 
a recovery against the employer as effectively as 
would the possession of the knowledge which he 
might thus have acquired. The mutual right of the 
parties depends upon the actual facts connected with 
appellee’s injury.” 

Evansville & R. R. Co. vs. Barnes, 36 N. E. 

~ (Ind.) 1092. 

In this case in the opinion on 1092 the law is 
well stated thus: 

“e****Tt is an elementary principle of law gov- 
erning the relations of master and servant that 
when a servant enters upon an employment which 
is from its nature necessarily hazardous, the ser- 
vant assumes the usual risk and perils of the service, 
and this is especially true as to all those risks which 
require only the exercise of ordinary observation to 
make them apparent. In such cases, this is an 1m- 
plied contract on the part of the servant to take all 
the risks fairly incident to the service and to waive 
all right of action against the master for injuries 
resulting from such hazards. This waiver includes, 
on the part of the servant, all such risks as from 
the nature of the business, as usually and ordinarily 
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conducted, he must have known when he embarked 
in the master’s service, and also those risks which 
the exercise of his opportunity for inspection, while 
giving diligent attention to such service, would have 
disclosed to him. 

McGlyiit Use Brodiencmc wen Gallon (: 

“If an employe works with or near machinery 
which is unsafe and from which he is liable to sus- 
tain injury by reason of its being unsafe,with the 
knowledge or means of knowledge of its condition, 
he takes the risk incident to his employment and 
cannot maintain an action against his employer for 
injury sustained by reason of the defective condi- 
tion of the machinery.” 

In the case at bar, can it be contended seriously 
that with the knowledge Defendant in Error had, 
that he did not have the means of knowledge at his 
command to know the exact condition of the counter- 
weight? He knew it had broken. He knew it had 
been repaired and he knew the customary method 
of change or repair would permit the counterweight 
to come lower. If he used his faculties and the 
means to know for his own protection there was no 
need of warning. 

Sievers vs. Peters Box & Lumber Company, 
50 N. E. (Ind) 877. 
In the syllabus of the above case we find the rule 


stated thus: 
“Where plaintiff employe, by the exercise of or- 
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dinary care, would have known that a freight ele- 
vator was not provided with safety appliances, he 
assumes the risk attendant to carriage on it.” 

In the opinion at page 878 we find the follow- 
ing: 

ores Appellant knew, prior to his injury, that 
a new freight elevator was in process of construc- 
tion, and he did not know or have any reason to 
believe that it had ever been operated be- 
fore the day he received his injuries. Said 
appellant was a practical carpenter, of many 
years’ experience, and said elevator was so 
constructed that it was apparent to any person of 
ordinary intelligence, looking at the same, that it 
was intended to carry freight only, and not passen- 
gers; and appellant could, by the exercise of reason- 
able care at the time he went on said elevator, have 
discovered that said elevator was intended for car- 
rying freight only, and that the same was not pro- 
vided with dogs, clutches, and brakes. There were 
safe and suitable stairways provided by appellee for 
appellant and other employes to go from the first to 
the third floor of said factory, and the new addition 
thereto; and appellant had frequently used the same, 
and was familiar with them and their use for going 
to the place where he was working on the day of his 
injury, and the appellant had no duty to perform 
with reference to said elevator, and could have gone 
safely to his place of work at the time of the injury 
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without going upon said elevator, and could have 
performed all of his duties for which he was em- 
ployed by appellee without going upon said elevator. 
*****The jury also found that appellant, by the ex- 
ercise of ordinary care, would have known that the 
elevator was not provided with such safety appli- 
ances as dogs, clutches, or brakes. Under such cir- 
cumstances, even if appellant rode upon the eleva- 
tor at the invitation of appellee, he assumed the risk 
incident to carriage upon it.” 

Hardy vs. Ch. 1. & Phy Co.4 io North. 

western (Iowa) 8. 

In the syllabus we find the following: 

“A master may presume that an adult servant 
is competent, and that he appreciates the dangers 
ordinarily incident to the work. 

‘‘An obvious danger, with reference to the char- 
acter of the employment, is one that is discoverable 
in the exercise of that reasonable care which persons 
of ordinary intelligence may be expected to take for 
their own safety. 

“An employe, engaged in blasting, who knows, 
or ought to know, the danger in charging a hole with 
powder within a few minutes after springing the 
hole, is not entitled of right to a warning; a master 
being under no duty of warning or instructing a 
servant as to dangers discoverable by the exercise 
of ordinary care, with such knowledge and judg- 
ment as the master is justified in believing that the 
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servant possesses.” 


Swiercz vs. Illinois Steel Company, 83 N. E. 
(Ill.) 168. In the syllabus the Supreme 
Court of Illinois states the rule thus: 


“Tf a master negligently gives an order in obey- 
ing which the servant is exposed to danger, which 
he would not otherwise encounter, the master may 
be liable for an injury sustained; but an order given 
to a servant in the ordinary course of his employ- 
ment, though the act is dangerous, does not make 
the master liable for an injury which he could not 
be expected to anticipate.” 

It is not claimed in the case at bar that the order 
was negligently given or that it was given as other 
than a general order to go under the wharf and take 
a measurement. There is no defect claimed in the 
machinery and no negligence charged excepting fail- 
ure to warn, and there was surely no duty to 
warn this millwright to keep out from between 
the two guides in which operated the counterweight 
of seventeen hundred pounds which he knew had 
broken, had been repaired, and if repaired in the 
ordinary way, would be in the exact condition that 
it was when he carelessly stood beneath it and was 
injured. 

Kerker vs. Bettenderf Metal Wheel Com- 
pany, 118 N. W. (Iowa) 306. 

This court lays down the rule in the following 

language: 
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“The duty of the master as to warning and in- 
structing a servant arises only where he knows, or 
ought to know, the youth or inexperience of the ser- 
vant.” 

St. Lows 1M. Gaswiyavs. Jamison, 113s. 
W. (Ark.) 41. 

“The fact that a foreman of railway section 
hands ordered one of them to break the bolt by which 
another of them was injured did not render the 
master liable, where he did not direct the manner 
of breaking it, and the order was not negligently or 
improperly given.” 

Western Union Telegraph Co. vs. Burton, 
115 8. W. (Texas) 364. 

“A servant assumes the risk of all dangers re- 
sulting from the master’s negligence, the existence 
of which the servant knows, or could have learned 
by that degree of care which a prudent man would 
have used under the circumstances, so that if the 
servant knew that a wire was charged with a dan- 
gerous current, or was warned of such fact suffi- 
ciently to put an ordinarily prudent man upon no- 
tice that it might be, he assumed the risk of injury 
therefrom, and cannot recover therefor.” 

In this case the facts show that the servant was 
ordered to do a dangerous piece of work. He could 
have ascertained the danger if he had taken the 
trouble. He neglected to do so and the court holds 
that he assumed the risk. 
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Brownwood Oil Mili vs. Stubblefield, 115 S. 
W. 626. 

This case is one where a roustabout had been 
working a few days in an oil mill and had been given 
the position as oiler, taken to various places in the 
mill and shown how and where to oil and warned 
about certain dangers but not cautioned about that 
particular part where he was injured. The condi- 
tion was open and apparent. In the course of the 
opinion the court says: 

“#e***The true test is, would a person of ordi- 
nary prudence, having his age and experience, 
placed in the same or a similar situation, have com- 
prehended the danger and risk?**** 

“Where the servant has equal facilities with the 
master for ascertaining the danger incident to the 
work in which he is engaged, he assumes the risk. 
Or where the facts show that the servant is of ma- 
ture years, and that the danger was open to obser- 
vation to any man of ordinary mental capacity, and 
equally as apparent to the servant as to the master, 
there is no duty to instruct or warn the servant.**** 

“We cannot call to mind any fact, connected 
with the situation under which the appellee was in- 
jured, upon which a man of ordinary intelligence, 
and with the experience of the appellee, could have 
been enlightened by instructions from the foreman. 
It would be a foolish exaction to require the master 
to impart information which the servant knows be- 
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fore, and an injustice to hold him responsible for 
injuries resulting from ignorance of situations and 
danger which a person of ordinary prudence, under 
the particular circumstances should have known and 
avoided.” 


Plaintiff in that case had worked in mills where 
there was machinery, while not working with ma- 
chinery had been in a position to observe. The court 
held that the employer had the right to assume that 
the servant would appreciate the ordinary risk. 
How much more true is it that when, as in the case 
at bar, the employer is dealing with an experienced 
man who is not confined to work on one machine 
or in one place but whose work took him to every cor- 
ner of the plant and around every machine. The 
master should not be held in duty bound to instruct. 
If the master had ordered defendant in error to go 
under the building (which was not the order), know- 
ing that defendant in error had worked under the 
building since the change was made and knowing 
that defendant in error had been in the employ 
of plaintiff in error for many years as a millwright 
and knew that a change had been made in the coun- 
terweight and that it had broken, and knew the 
weight of this massive counterweight, and the up- 
rights which constituted the track for the counter- 
weights being in plain sight, it would seem that the 
court was carrying the rule to an absurd extreme to 
require such a servant with such a knowledge to 
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be warned. But this servant was not directed to 
go under. the building, if he was directed at all, but 
to go under the wharf, and certainly he cannot claim 
that by that order: first, that plaintiff in error had 
any knowledge that he had any intention to go un- 
der the building. Second, it cannot be contended 
that the master could conceive that this experienced 
man, with the knowledge he had, would go and stand 
under that heavy counterweight. Third, it cannot 
be contended that the master should know or antici- 
pate that any man knowing that these guides were 
made for the counterweight to run in and knowing 
that a change had been made would deliberately go 
and stand under it. Fourth, nor can it be contended 
that the master should presume that any sane per- 
son knowing that a counterweight weighing seven- 
teen hundred pounds which was suspended by a 
eable which had broken, and that the cuides for the 
track or counterweight extended clear to the mud 
flats would go deliberately and stoop over and stand 
right beneath that counterweight. Fifth, nor can 
it be contended that the master should anticipate a 
millwright of defendant in error’s experience, know- 
ing the cable had broken, that the counterweight had 
fallen, that the weight had been reattached to the 
eable, and that the usual and customary way for 
repairing the break was the identical way in which 
the break was repaired, would go and stand under 
that counterweight. Sixth, nor can it be contended 
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that the master should anticipate that a servant hav- 
ing worked in close proximity to this counterweight 
after it was changed and having his opportunity to 
know of the change, and having been advised of the 
break and the repair would go voluntarily and stand 
between the guides in which operated the counter- 
Weight weighing seventeen hundred pounds. 

Before the master is under any duty to instruct 
the servant he must have good reason to believe that 
the servant does not know of the danger or that the 
danger is hidden or is so concealed that the servant, 
by the use of ordinary care, cannot protect himself. 
In this case after the order was given which was a 
general order to go under the wharf and take a 
measurement, defendant in error says he did not 
know how to go. He was aman of mature years and 
a miliwright experienced in the business, and vet he 
failed to inquire, selected his own route, failed to 
observe conditions of which he certainly had warn- 
ing, in the light of his testimony, 44 he should not 
now be heard to say that the master was negligent 
in failing to warn him. 


Horan vs. Gray & Dudley Hardware Com- 

pany, 48 Southern (Ala.) 1029. 
In this case in the opinion we find the following: 
“Plaintiff claims of defendant $10,000.00 as 
damages for, that, on, to-wit, the 4th day of January, 
1905, plaintiff was the servant or employe of de- 
fendant and engaged in the discharge of his duties 
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as such servant or employe, which duty was to go 
into the basement of a certain school building in 
Woodland, Alabama, to take measurements for cold 
air pipes to a furnace which was being placed in 
said school building by defendant through its ser- 
vants or employes. Plaintiff avers that in fitting 
said furnace in said school building or preparing for 
its use or operation, defendants’ said servants or 
employes acting within scope of their authority dug 
or excavated a ditch or hole in the cellar or basement 
of said school building near or adjoining said fur- 
nace, which ditch or hole was uncovered without 
guard or signal showing its excavation, and without 
anything to warn of its danger and which said ditch 
or hole was dangerous to any one working in said 
basement or cellar near said furnace and without 
knowledge of the existence of said ditch or hole. 
Plaintiff avers further that defendant’s foreman, 
Ollie Chaddock, who had the superintendence in- 
trusted to him and was then in the exercise of his 
said superintendence negligently failed to warn 
plaintiff of the excavation of said ditch or hole and 
as a proximate consequence of his negligent failure 
to warn plaintiff of the existence of said ditch or 
hole the plaintiff fell or stepped into said ditch or 
hole and injured, strained or broke his right leg or 
ankle.” 

One of the defenses interposed in that case was 
as follows: 
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“Defendant says that plaintiff proximately con- 
tributed to the injury complained of in this; plain- 
tiff knew that it was usual and customary in install- 
ing furnaces and heating plants in buildings in 
many instances to dig a ditch or make excavation for 
the cold air pipe or other pipes connecting with said 
furnace; and hence plaintiff knew or ought to have 
known by reason of that fact, that there was or 
might be a ditch or excavation in said basement, and 
without making inquiry as to the excavation of said 
ditch or excavation and without light negligently 
went into said basement.***** If the plaintiff had 
knowledge of the danger or the exercise of ordinary 
care could have known of it then defendant was un- 
der no legal duty to warn him.” 


Johanson vs. Webster Manufacturing Com- 
pany, 120 N. W. (Wis.) 882. 
In the syllabus the rule is stated thus: 


“The duty of the master to warn the servant 
of hidden danger asises only when the master has 
some reason to believe that the servant is ignorant 
of the danger and needs to be warned and in case 
of an adult of apparent usual intelligence the master 
may assume that he has knowledge common to the 
great mass of mankind, unless informed to the con- 
trary, and in such case need not specifically instruct 
the servant of the dangers.” 

To the same effect is: 


Cunningham vs. Bath Iron Works, 43 At- 
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lantic (Me.) 106. 

Mugford vs. Atlantic G. & B. Co., 65 Pacific 
(Cal.) 674. 

Newman vs. S. W. Telegraph & Telephone 
Co., 47 8. W. (Tex.) 609. 

Boston vs. Harvard Brewing Co., 67 N. E. 
(Mass.) 356. 

O’ Keefe vs. John P. Squire Co., T4 N. E. 
(Mass.) 340. 

Quoting from the syllabus of the last mentioned 
case: 

“A master, who told an experienced foreman to 
take men and clean a large rocm, which had not been 
in use for some time, and which contained a number 
of boxes, etc., had the right to assume that, in view 
of the nature of the work the workmen’s experi- 
ences, and the obvious condition of the floor, no 
warning as to the defects in the floor was necessary.” 

Jackson vs. Missouri Pac. Ry. Co. 16 8S. W. 
(Mo.) 418. 

Omaha Bottling Co. vs. Theiler, 80 N. W. 
(Neb.) 820. 

In this ease the servant was put to work filling 
bottles with charged mineral water. The bottle 
broke injuring him. He claimed damages, the neg- 
lect charged being the failure to warn of the danger. 
At page 822 in the last column of the opinion the 
court says: 


“There is another reason why the plaintiff is 
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not entitled to recover. The duty to warn him of the 
latent dangers, if any there were, was not an absol- 
ute one. The defendant was only required to do 
what a prudent master naturally would do under 
like circumstances. *****The danger that cider 
bottles would explode while being filled was not, to 
say the least, one obviously beyond the comprehen- 
sions of a boy of average intelligence 19 or 20 years 
oid who had worked at the business for years and 
had recently been charged with the control and su- 
pervision of the bottling department of the defend- 
ant’s establishment. It would inéeed be an excep- 
tionally prudent and cautious master who would 
deem i, necessary to give cautionery instructions to 
his servant in such a case. The piaintiff knew how 
the bottling business was conducted. He knew soda 
water and mineral water bottles wouid explode oc- 
easionally under ordinary pressure, and it is scarce- 
ly possible that he was ignorant of the fact that cider 
bottles would also explode under high pressure. 
That he was ignorant of the hazards of the business 
we cannot believe, and to hold that defendant should 
have warned him of such hazards would in view of 
the circumstances, be requiring it to conform its con- 
duct to an unreasonable standard of care.” 

Would a prudent master undey the facts dis- 
closed in the ease at bar have deemed it necessary to 
tell Godo that that counterweight came below the 
floor,in the light of the admissions of Godo as to his 
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knowledge of the condition and the change, in the 
light of the ulleged order given? See also Centrai 
Granaries Co. vs. Alt 106 N. W. (Neb.) 418-419. 

There is another feature of this case which is 
worthy of consideration. The Defendant in Error 
testified that he chose to take the route he did for his 
own convenience because he thought it was not quite 
as muddy or dirty as to go by another route undev 
the portion of the building where he had formerly 
worked. (T. of R. page 94, 95.) 

Hettich vs. Hillje, 77 8. W. (Texas) 641. 

In the syllabus we find the following: 

“The question of a master’s negligence in fail- 
ing to provide his servant with reasonably safe place 
to work does not arise, where it is clearly shown that 
the servant himself selected the place at which he 
performed the work for convenience’s sake and with- 
out any order or suggestion from his foreman, 
whereas, the work could have been done elsewhere 
without incurring the danger incident to the per- 
formance of the work in the place chosen.”’ 

Defendant in Error admits that if he had in- 
quired he could have learned a safe way to do the 
work. He also admits that he knew the space under 
the building was open excepting the place he chose 
to go and that he had been under the Packing House 
and observed it but he chose to go this way of his 
own volition and for his convenience. 

Bellows vs. Penn. & N. Y. Canal & Ry. Co. 
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27 Atlantic (Penn.) 685. The svllabus 
lays down the rule as follows: 

“A railway company is not negligent in failing 
to inform one of its experienced engineers who has 
run over its road for many years, and who is ap- 
pointed to instruct an engineer on another engine in 
all the physical peculiarities of the road, that such 
engine is several inches wider than the one he had 
been accustomed to handle; and he cannot, therefore, 
recover for injuries sustained by his head coming in 
contact with the iron work of a bridge while lean- 
ing out of the cab window watching his train, though 
he could safely have done so in his old engine.” 


Smyth vs. Burgiss Sulphite Fibre Co., 74 
Atlantic, 870. The syllabus in the last 
above case is as follows: 

“An experienced millwright while repairing a 
machine was killed by stepping on joists on the floor 
in the rear of where he stood, when he moved back 
suddenly. The place was well lighted and the joists 
were in plain sight when he took his position in a 
place where employes went only to remedy defects 
in such machines. Everything was open to observa- 
tion. Held, that it was unnecessary to warn him of 
such danger.” 

In the opinion the court says: 

“The only defect in the premises complained of 
is the presence of from four to seven pieces of hard 
pine joists at a point on the floor just in the rear of 
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where the deceased was standing. He was a mill- 
right of seven or eight years’ experience in these 
mills, and the place was not one where employes 
would go except to remedy defects in the wet ma- 
chines. The place was well lighted, the sticks were 
in plain sight when deceased took his position close 
by them and the claim was that he was injured by 
stepping upon or against them when he moved back 
suddenly upon the unexpected starting of the ma- 
chine. 

“Unless this was a danger which the ordinary 
man might think was such as to call for warning 
to Ouilette, the defendant’s motion should have been 
granted. That no ordinary person would think of 
giving such warning to an experienced repair man 
seems plain. There was no concealed danger. 
Everything was open to observation. Ouilette must 
have known, the locality was not a regular work 
place, not one where people customarily went. I[t 
was clearly his duty to use his senses when going into 
such a place for the temporary work of making re- 
pairs. The defendant had the right to assume that 
he would do so and to take that into account in de- 
termining whether it was necessary to warn him.” 


Beique vs. Hosmar, 48 N. E. (Mass.) 3388. 
Quoting from the syllabus: 


“The employer of an experienced workman is 
not rendered liable for injuries to the latter, who fell 
through. an opening in a floor of a building under 
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construction, cut by authority of the contractor, by 
failure to guard the opening or warn the workman 
of the danger thereof, as such workman assumed the 
risk of his employment.” 


In the opinion the court has the following to 
say: 

“*****Tt appears, however, that the defendant 
and his superintendent knew for several weeks he- 
fore the accident that the hole was there, and it is 
said that they should have covered or guarded it, or 
have warned the plaintiff of it. The plaintiff was 
an experienced workman. The building on which he 
was working was in the process of construction. 
Obviously, the condition of such a building is not a 
permanent one, but is liable to change as the neces- 
sities of construction require. An experienced 
workman must be assumed to know this and to have 
regard to it. It is one of the risks of the business 
in which he is engaged. To require his employer to 
warn him or to guard him against such a risk would 
be, therefore, to compel the employer to protect him 
from the risk concerning which, from the very na- 
ture of the case the employer would have no reason 
to suppose that the workman needed any warning 
or protection. *****Though the hole had been there 
several weeks there is nothing to show that the de- 
fendant had any reason to suppose that the plain- 
tiff needed any warning or protection in regard 
to) ha 
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In the case at bar the track or guides in which 
the counterweight operated extended through the 
floor clear down to the mud flats and were put there 
in that manner for the very purpose of allowing the 
counterweight to come down. Defendant in Error 
knew in his experience as a millwright that cables 
will wear out and break. He knew that when that 
eable broke it would have to be reattached to the 
counterweight and the ordinary way of repair was 
to take a wind of the cable off the drum and re-at- 
tach the cable to the weight. This would naturally 
let the weight come further down in the guides or 
track which were already constructed for that pur- 
pose. Certainly this was warning enough to an ex- 
perienced man who knew that a change had been 
made and knew what these guides or counterweight 
tracks were for. 


Ryan vs. Chelsea Paper Mfg. Co. 37 Atl. 
(Conn.) 1062. 

In this case a radical change was made in a 
machine and the plaintiff was allowed to recover. 
However, in the opinion at page 10638 we find the 
following rule laid down: 

“The rule of law applicable to these facts is 
plain. If the change in machine No. 2 was merely 
an ordinary adaption of the machine to the purpose 
for which it was made, which a skilled operator 
must be presumed to anticipate—such, for instance, 
as the slight change necessary to keep the felt bands 


64 


at proper tension—the risk of injury was one as- 
sumed by the plaintiff in accepting his employment. 
On the other hand, if the change was one unknown 
in the ordinary use of the machine, made to adapt 
it temporarily to a special and unusual purpose, call- 
ing for a difference in operation, and greatly in- 
creasing the danger, then it was the duty of the de- 
fendant to notify the plaintiff before requiring him 
to operate the machine in its altered condition.” 

In the case at bar the most that can be said about 
the change in the length of the cable was that it 
simply brought into use the track which was already 
constructed and had been since the installation of 
the elevator for the very evident purpose of allowing 
the counterweights to come down. It was not an 
unusual or temporary use but simply an adaption 
of the track to the use for which it was constructed, 
and when Defendant in Error knew the track was 
there; knew the counterweight operated in it; that 
it had broken and the change had been made, we 
think a man of his experience should need no warn- 
ig at the hands of his master. 


Massey vs. Seller et al., 77 Pac. (Ore.) 397. 

The above is an action wherein plaintiff went 

to the premises of the defendant on business and 

was rightly upon the premises and in the building 

of the defendants; that he went to the street to wait 

for the shipping clerk of the defendantgand testified 
as follows: 
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“#* So I turned to go outside of the door, to get 
outside again. I came pretty near to the door, and 
looked in there. Jt was a little dark in there. I 
didn’t find him. I thought maybe I would find a 
water closet in there, because I wanted to go to the 
closet, and I made a step or two, and I went right 
in the elevator.’ Later he continues, relative to the 
same incident: ‘But when I got there I seen this dark 
place. I thought it was a closet, ***** It was very 
dark to me.” 


In the opinion on page 399, the court says: 

“Now, if it was so dark in there that he could 
‘see nothing,’ it was certainly an act of folly on his 
part to enter on a cruise of exploration and discovery 
without stopping to determine whether it was safe 
to proceed. To bolt headlong into a place little 
known, and where the senses cannot take note of it, 
is not the act of a prudent man, and there is no 
chance for any other inference or deduction concern- 
ing it. Reasonable minds could not come to any 
other conclusion touching it, so that there is nothing 
for the jury to determine, and the trial court very 
properly declared the result as a matter of law. 

In Johnson vs. Rambert, 49 Minn. 341; 51 N. 
W. 1048, contributory negligence was imputed to 
plaintiff for not having looked where he was going 
in the light. Having entered a warehouse in which 
he had never been before, and meeting the defend- 
ant, he turned aside for him to pass, and in doing 
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so stepped off the head of a pair of stairs. It was 
held that the bare statement of the facts, together 
with the admission of the plaintiff that he could have 
seen the stairway if he had looked, and did not look, 
was proof inhibitory of his recovery. It was there 
observed that, ’while the plaintiff was permitted to 
pass through the wareroom into the store, he could 
not but know from the surroundings that the place 
was not a passageway merely, but that it was also 
largely, if not principally, devoted to the private 
uses of the proprietor connected with his business; 
and the plaintiff was not justified, either in closing 
his eyes as he went through, or in neglecting to ob- 
serve where he went. He was not justified in assum- 
ing that the place was so free from _ obsta- 
eles and from the ordinary conveniences for 
business that he could move anywhere with- 
out paying any attention to the surround- 
ings.’ In Bedell vs. Berkey, 43 N. W., 308, the plain- 
tiff attempted to enter a building by a way with 
which he was not familiar. To illustrate the condi- 
tion, we quote from his testimony. He says: ‘I saw 
a little light shining through here, ahead of me, just 
a dim light, and I walked up here, saw this light, 
took it to be an opening between the door, between 
the two sections, the middle and the north sections. 
I turned to my right, and, as I supposed was going 
through into this department through a door, and 
I stepped into a hole.’ The court, in deciding that 
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the case should not have been left to the jury on ac- 
count of the contributory negligence of the plaintiff, 
says, among other things: ‘It was his business, if 
he found it (the room) obscure, to wait until his 
eyes got accustomed to the light before moving round 
at hap-hazard, without using any care whatever to 
know where he was going. No one has any right 
to endanger himself, or to disturb other people’s ar- 
rangements, by moving round in the dark—if it is 
dark—in a strange room, into which he has entered 
of his own accord and without direction.’ And in 
Hutchins vs. Priestly, E. W. & 8S. Co., 28 N. W., 85, 
it was held that it was contributory negligence as 
a matter of law for a person to attempt to pass heei- 
lessly through an elevator shaft, supposing it to be 
a doorway.” 

Again toward the end cf the opinion at page 
400, we find the following: 

“He could not have been injured if he had pxid 
the slightest attention to where he was going, or if 
he had not bolted headlong into the dark corner. He 
made no inquiry touching the object of his quest, and 
was heedless in proceeding in the dark without ob- 
serving where he was going® - 

Buttle vs. Geo. G. Page Box Co., 56 ™. FE. 
(Mass.) 588. 

In the syllabus the court lays down the follow- 
ing: 

“Plaintiff, at work at a band saw, was ordered 
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to oil the saw while it was in motion. The saw was 
oiled by pouring oil from a can into an oil cup in 
front of and above the saw. He attempted to reach 
around from behind the saw, and his hand came in 
contact with the teeth. The saw was in plain sight, 
and plaintiff knew that it was in motion. Held, that 
defendant was not negligent in failing to warn plain- 
tiff of the danger to which he was exposed.” 

A verdict was had for the plaintiff and the de- 
fendant appeals, cause reversed. Plaintiff claimed 
that he was taken from his regular work to do this 
oiling and that it was more hazardous and that he 
was not warned of the danger, but the court holds 
that the jury were not warranted in finding that the 
plaintiff was not capable of appreciating the in- 
creased danger to which he was exposed when he at- 
tempted to oil the saw, that everything was open and 
obvious. 

In the case at bar the Defendant in Error knew 
the counterweights operated in the upright track or 
guides and knew it had been changed; knew the 
usual and ordinary way to make the change. The 
condition was open and apparent and there was 
nothing in the case -brought out which would give 
the Plaintiff in Error any idea that this millwright 
was going to place himself directly under that cou:- 
terweight. 

Durrell vs. Hartwell, Williams & Kingston, 
58 Atl. (R. I.) 448. 
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Quoting from the opinion: 

“The declaration sets out that the plaintiff was 
employed by parties who were decorating a building 
in process of erection by the defendants as contrac- 
tors. The defendants operated a temporary eleva- 
tor, through openings left in the floors, for hoisting 
materials. The decorators used a staging, which 
was moved about as needed for their work. On 
August 26, 1903, the plaintiff was at work upon the 
staging, and it had been so placed as to project into 
the elevator well. The declaration also alleges that 
the elevator while in operation, hit the staging, 
knocking the plaintiff off and injuring him. Under 
these general facts, the declaration has four counts: 
(1) That the plaintiff was ignorant that the staging 
projected into the well, but the defendants knew, or 
by the exercise of due care could have krown, that 
it so projected, and that they, without warning to 
the plaintiff, so operated the elevator that it was 
driven against the staging; (2) that it was the duty 
of the defendants to give notice to those at work on 
the staging when the elevator was about to be put 
in motion; (8) that it was the defendants’ duty to 
give notice, with the addition of plaintiff’s ignorance 
of the projection; (4) that it was the custom, in the 
operation of such elevators, to give notice. Three 
questions arise under these covnts—the effect of the 
allegations of the plaintiff’s ignorance, the defen«- 
ants’ duty of warning, and the alleged custom. 
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An allegation of ignorance amounts to nothing, 
when the circumstances stated show that the danger 
was obvious, and so must or should have been known 
to the plaintiff. *****In this case the fact that the 
staging projected into the elevator well was as ob- 
vious to the plaintiff as it could be to the defendants. 
He could easily have seen that a board overhung the 
hole in the floor. The operator of the elevator, three 
floors below, could only see the overhang, uniess it 
was of a considerable extent, by sighting upwards, 
if there were anything to cuide his sight. But if it 
were of considerable extent, it would be all the more 
apparent to the plaintiff. 


As to the defendants’ duty of warning, there is 
no sufficient allegation to charge the defendants 
with such duty. The plaintiff was not in the em- 
ploy of the defendants. The staging in use was ap- 
parently that of the plaintiff’s employer, but clearly 
it was under the direction of, and moved about by. 
such employer or his workmen, including the plain- 
tiff, as required for their work. The opening in the 
floors was of itself notice that the elevator was liable 
to come up there.” 


If the opening in the floor where the elevator 
operates is sufficient notice that the elevator is likely 
to come up we submit that the presence of the guides 
or uprights which constituted the track of the coun- 
terweight was of itself sufficient notice to an ex- 
perienced millwright that that track was built to 
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use and that the counterweight would sometime run 
thereon. And again if, as in the case last above 
cited, the opening in the floor was sufficient notice 
that the elevator would be operated, then in the case 
at bar where the Defendant in Error had been in 
the employ of the Plaintiff in Error for many years 
as a millwright, where his work took him ali over 
the plant and not around any specific location, ma- 
chine or appliance, and where,as he admits, and as 
one of his own witnesses also testified, he knew that 
the counterweight had broken from the cable; that 
it had been repaired and when he admits that the 
usual and ordinary and proper way to make the 
repair was to take a wind off the drum, which would 
naturally lengthen the cable and permit the weight 
to come lower, and when he admits that the guides 
were in plain sight and that he deliberately went and 
stood between them under this seventeen hundred 
pound weight, we fail to see wherein defendant in 
error had brought to this court a case where he was 
entiled to any warning. 


Can this court say that any employer under tre 
conditions shown by this record and as hereinabove 
recited would anticipate for a second that this man 
would place himself under that counterweight? As- 
sume that Defendant in Error is correct when he 
says he was ordered to go under the wharf. It was 
a general order. He was not under any necessity 
of haste, was not directed to go any certain route 
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or in any certain manner to take the measure. He 
testified that when the order was given he did not 
know how to go under the wharf, and that he made 
no inquiry how to do so. 

It certainly then became incumbent upon him 
in the exercise of the most ordinary care for his 
own safety to inquire how he should get under the 
whart. He asked no one; he chose his own route 
and confessedly for his own convenience; he says 
it was muddy under the whole of the packing house 
and that by going through between these guides he 
could save himself a walk of from 15 to 20 feet extra; 
he knew that the whole space under the packing 
house was absolutely safe outside of the place he 
chose; he knew it was a dangerous place; he knew 
there was a changed condition and we submit that 
he deliberately placed himself knowingly and will- 
fully between the two uprights which constituted 
the track in which the counterweight weighing sev- 
enteen hundred pounds operated; that he willfully 
assumed the risk and was guilty of the grossest neg- 
ligence and we, therefore, urge that the judgment of 
the learned trial court be reversed and that this 
cause be dismissed or remanded to the lower court 
for a new trial. 
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Respectfully submitted, 
JOHN D. FLETCHER, 
ROBERT E. EVANS, 
Attorneys for Plaintiff in Error, 
. 909 Fidelity Bldg., 
Tacoma, Washington. 
C. F. WILT, 
Of Counsel for Plaintiff in Error. 


No. 


United States Cirrnit Court 
of Appeals 


FOR THE NINTH CIRCUIT 


CARSTENS PACKING COMPANY, a 
corporation, 
Plaintiff in Error, 


VS. 


LouIs Gobo, 
Defendant in Error. 


UPON WRIT OF ERROR FROM THE UNITED STATES 
DISTRICT COURT FOR THE WESTERN DISTRICT 
OF WASHINGTON, SOUTHERN DIVISION. 


Brief of Defendant in Error 


STATEMENT. 


The plaintiff in error, hereinafter called Com- 
pany, owned and operated for the last several 
years, a large meat packing institution on the tide 
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flats in the city of Tacoma. The defendant in 
error, hereinafter called Godo, for convenience 
sake, had been in the employ of the Company off 
and on since about 1904 as a carpenter and mill- 
wright. The Company had for a number of years 
a glue house as a part of its plant where it manu- 
factured commercial glue out of the different 
materials in its packing plant. This house was 
built upon piling over the tide flats, and the road- 
ways and walks around the plant were also built 
upon piling like a wharf and in the evidence is 
called wharf. The filth and stuff from the glue 
or otherwise had accumulated under the building 
so that at the time of the accident and for a long 
time before, the mud, manure, water and filth 
varied in depth from ankle deep to hip deep (Rec., 
116, 127, 142, 160). Some time before the acci- 
dent to Godo, the Company was turning the glue 
house into a “wool-pullery,’ which needed some 
changes to be made in the building and additional 
appliances installed. The building had in the 
northwest corner (before the new addition was put 
on), an elevator for the purpose of taking material 
to the different floors above. The counterweights 
of the elevator were located immediately to the 
south of the elevator well and ran up and down 
through the partition on the west side of the build- 
ing, upon guides. This elevator was installed in 
about 1906. The counter balance weights weighed 
about 1700 pounds, and up to the time of the 
breaking of the cable, hereinafter described, the 
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bottom of the weights came down to within six or 
seven inches of the first floor of the building. The 
guides to the weights extended down through the 
floor and about to the joist which rested upon the 
mud flat (Rec., 63, 64, 189). Godo was familiar 
with the fact that the weights did not pass through 
the floor of the building, because in 1906, after the 
elevator had been installed, he boarded up the 
weight shaft from the first floor up to the second 
floor (Rec., 64, 65). Between the 15th and 20th 
day of April, 1911, the Company undertook to 
place in the building a wringer, and it became 
necessary to build a cement foundation down in 
the mud. This foundation was located a few feet 
to the southeast of the space where the counter 
balance weights would pass if projecting down 
through the floor of the building. Godo and another 
millwright were instructed to go down and build 
the forms for the concrete foundation. Before 
they could go to work, it was necessary for the 
laborers to dip out of the place or pit where the 
foundation forms were to be placed, the filth, water 
and mud, which was done by the laborers pouring 
the same into a trough made out of 1x12 boards 
and which extended from the wringer foundation 
place through and ketween the two guides extend- 
ing down through the floor, and the water and filth 
was poured through this trough out to the west 
of the elevator shaft (Rec., 65, 66, 67, 81, 87). 
While the men were clearing the pit, Godo and his 
partner at work, sat on the trough about half an 
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hour (Rec., 86). The elevator went up and down 
during that time (Rec., 88), but the weights did 
not come down below the floor (Rec., 86). If it 
had, it would have crushed the box (Rec., 90). At 
that time the Company had not yet commenced 
the addition to the glue house (Rec., 189). At the 
time of making the foundation for the wringer 
there was a platform on the west side of the build- 
ing which extended up from the wharf about three 
feet and in order to get under the building the 
man went through a door about twenty-five feet 
to the south of the northwest corner of the building. 
[Curing the latter part of April or the first part 
of May, just before the commencement of the work 
of erecting the new addition by the Company, which 
is shown on Exhibit “A” to the west of the old 
building (Rec., 18, 145, 147, 149, 150), the cable 
to the counter-balance weights broke about six 
inches from the eye and the weights went down 
through the floor, breaking the cross piece or mud 
sill and burying all but a small portion of the 
weights in the mud. When the men went in to 
repair the cable, they had to put planks on the 
mud on both sides of the weights in order to do 
the work necessary to raise the weights out of the 
mud. These planks were left there so that they 
made a sort of walk through the space where Godo 
got hurt (Rec., 142-43). At that place it was 
between three and four feet from the floor or joist 
upon which the floor rested to the mud (Rec., 1438). 
A person in a stooping position could pass through 
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between the guides and where the weights come 
down and passed into the mud (Rec., 148). In 
making the repair they took one wrap of the cable 
from off the drum, which made the line about 94 
inches longer, and with the amount broken off and 
the amount of line necessary to make the wrap 
through the eye and tie taken off, the 94 inches 
produced the weights down through the floor to 
within six or seven inches of the mud sill instead 
of at the level of the floor as before (Rec., 186-87). 
Soon after the repair of the cable, the Company 
proceeded to tear away the platform to the west 
of the building and built on the addition which is 
shown in Exhibit “A.” This addition extends 
about thirty feet to the west of the main building 
and at the time of the accident in order to get 
under the main building, one would have to crawl 
through the space on the north side of the new 
addition and just to the west of the elevator shaft 
or crawl] the length of the new building on his 
hands and knees as the new addition extended out 
over the wharf. Peter Cornils was the master 
mechanic in charge of the work of repairing the 
cable (Rec., 19 and 67). On the 27th of May, 
the Company wanted to instal a vat immediately 
to the north of the building and a few feet to the 
east of the elevator shaft. Master Mechanic Cor- 
nils ordered Godo “to go down under the wharf 
and take the measurements for that tank” (Rec., 
67, 68, 69, 70, 156, 95). Godo wanted to take up 
one of the planks at the place where the tank was 


8 


to be placed and Cornils would not let him do so, 
telling him: “If Tom (Mr. Carstens) sees you pull- 
ing up the wharf, he will give you hell” (Rec., 96, 
97, 98, 99). Godo thought he had to do as he 
was told (Rec., 97). 

Godo procured a hammer and chisel to cut a 
hole in the partition and a 20 foot stick to make 
the measurements with; and also a candle and some 
matches to produce a light as it was dark where 
he would have to work (Rec., 67, 70 inc. and 102). 
In order to go to the place for measurement, it was 
necessary for him to crawl under the new addi- 
tion through the place at the north end of it and 
just to the east of the elevator well, and as the 
sill of the wharf at that place was within 6 or 7 
inches of the mud flat he was compelled to pass 
around to the south of the elevator well over to the 
east of the elevator well at the place where he 
was to take the measurements. He called his 
helper and they started to crawl under the addi- 
tion, Godo leading the way. When Godo got to 
the opening where the counter-weights came down, 
he noticed the broken sill and he stopped to in- 
vestigate what was the matter, whether or not it 
was safe for him to go under the building. He 
did not know what had happened down there since 
he was there at the time of constructing the forms 
for the wringer foundation (Rec., 110, 112). The 
counter-weights were up. He stopped at the open- 
ing in a crouching position on one of the planks 
which had been left by the other men, struck a 
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match so that he could see the conditions under the 
building, and while in that act, the counter-weights 
came down, crushing him nigh unto death and in- 
juring him for life. There was nothing to indi- 
cate that the weights came down (Rec., 106-7). 
He never saw the weights come below the floor 
(Rec., 105). While he knew that the cable broke, 
and had been repaired (Rec., 83), he did not know 
that they had lengthened the line or cable in mak- 
ing the repairs, and of course was not warned of 
the change or the danger of the place (Rec., 107). 
There were planks nailed to the joists or posts to 
the south of the space where the weights traveled, 
which required going south fifteen feet through 
the manure, filth and slush, to go around the open 
space where the weights traveled and where Godo 
undertook to go through (Rec., 98, 94, 184). 
Beyond that fifteen feet it was open, “But my God, 
the dirt there was there to crawl through. A man 
has to go on his knees. He wants to go the short- 
est route he can” (Rec., 94). There is no evidence 
that Godo knew that the cable broke off close to 
the eye, or only a few inches of the cable was 
broken off. There is no evidence of any existing 
condition at the time of the accident that would 
suggest to Godo that the weights went below the 
floor. The evidence is that at the time of the 
accident he was taking care of himself, by inspect- 
ing the place, by trying to keep out of the filth 
without the least suspicion of the danger from the 
weights. Judge Cushman clearly stated the facts 


10 


and the law at the close of plaintiff’s case (Rec., 
oleto n 74 inc.). 

The Company’s petition for new trial states the 
causes upon which it relied in the language of 
Rule 74, but no specification of particular error 
or errors relied upon are made; no specification of 
the particulars wherein the evidence is claimed to 
be insufficient as required by the rule. 

There are several errors assigned in its assign- 
ment of errors but in its brief it waives all except 
the “insufficiency of the evidence to sustain the 
verdict.” 


ARGUMENT. 


This appeal is brought by the Company for the 
purpose of having this Honorable Court set aside 
the verdict, and reverse the judgment and dismiss 
the case solely upon the plea of insufficiency of 
the evident. But, by way of if-you-don’t-succeed- 
in-that-try-something-else, the Company finally 
concludes to ask for a new trial. On what, error? 
Oh, no. Just a new trial, that’s all. 

In the first instance this Honorable Court will 
hardly go into the evidence for the purpose of 
finding out whether there is sufficient evidence to 
sustain the verdict, and if not dismiss the case. 
The cause was submitted to the jury and it ren- 
dered its verdict in plaintiff's favor and all this 
Court can do is to ascertain whether or not there 
is any evidence to sustain the verdict, viewed in 
the most favorable light for the plaintiff below. 
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If there is a total lack of evidence the most this 
Court can do is to grant a new trial, not dismiss 
the cause. 

Titian F. Slocum, Executor, vs. N. Y. Life Ins. 
Co., case No. 20, of October term, 1912, decided 
by U. S. Supreme Court, April 21, 1913, defining 
the power of Federal Courts and the function of 
Judge and Jury in the trial of civil cases under 
the 7th Amendment to the U. S. Constitution, in 
part as follows: 


“The trial by jury is justly dear to the 
American people. It has always been an ob- 
ject of deep interest and solicitude, and every 
encroachment upon it has been watched with 
great jealousy. * * * One of the strongest 
objections originally taken against the Con- 
stitution of the United States, was the want 
of an express provision securing the right 
of trial by jury in civil cases. As soon as 
the Constitution was adopted, this right was 
secured by the Seventh Amendment of the 
Constitution proposed by Congress; and which 
received an assent of the people so general, 
as to establish its importance as a funda- 
mental guarantee of the rights and liberties 
of the people.” And then coming to the 
clause, “and no fact tried by a jury shall be 
otherwise re-examined in any court of the 
United States, than according to the rules of 
the common law,” he continued (pp. 447, 
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448): “This is a prohibition to the courts 
of the United States to re-examine any facts 
tried by a jury in any other manner. The 
only modes known to the common law to re- 
examine such facts are the granting of a new 
trial by the court where the issue was tried, 
or to which the record was properly return- 
able; or the award of a venire facias de novo, 
by an appellate court, for some error of law 
which intervened in the proceedings.” 


In Walker v. New Mexico etc. Railroad Co., 
165 U. S. 598, 596, decided in 1897, where 
the amendment was again under considera- 
tion, it was said by this Court, speaking 
through Mr. Justice Brewer: ‘Its aim is not 
to preserve mere matters of form and pro- 
cedure but substance of right. This requires 
that questions of fact in common law actions 
shall be settled by a jury, and that the court 
shall not assume directly or indirectly to take 
from the jury or to itself such prerogative 
* * * Now a general verdict embodies 
both the law and the facts. The jury, taking 
the law as given by the court, apply that law 
to the facts as they find them to be and ex- 
press their conclusions in the verdict. The 
power of the court to grant a new trial if in 
its judgment the jury have misinterpreted 
the instructions as to the rules of law or mis- 
applied them is unquestioned, as also when it 
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appears that there was no real evidence in 
support of any essential fact. These things 
obtained at the common law; they do not 
trespass upon the prerogative of the jury to 
determine all questions of fact. * * *” 


In Capital Traction Co. v. Hof, 174 U. S. 
1, 18, decided in 1899, the subject was much 
considered, and, following a careful review 
of the prior decisions, it was said by Mr. Jus- 
tice Gray, who spoke for the court: It must 
therefore be taken as established, by virtue 
of the Seventh Amendment of the Constitu- 
tion, that either party to an action at law 
(as distinguished from suits in equity or in 
admiralty) in a court of the United States, 
where the value in controversy exceeds twenty 
dollars, has the right to a trial by jury; that, 
when a trial by jury has been had in an action 
at law, in a court either of the United States 
or of a State, the facts there tried and de- 
cided cannot be re-examined in any court of 
the United States, otherwise than according 
to the rules of the common law of England; 
that by the rules of that law, no other mode 
of re-examination is allowed than upon a new 
trial, either granted by the Court in which 
the first trial was had or to which the record 
was returnable, or ordered by an appellate 
court for error in law; and therefore that, 
unless a new trial has been granted in one 
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ordered to go under the wharf to take the meas- 
urements. 


Sixth: That when he got under the building 
(new addition) he found he could not get under 
the wharf at the place he crawled under the build- 
ing, and it was necessary for him to go under the 
wharf or to make the measurements under the 
wharf, to go around to the east of the elevator 
shaft and cut a hole through the plank at the place 
where the tank was to be put in, 


Seventh: That in order to go around to the 
east side of the elevator shaft and not go through 
the space where the weights passed up and down, 
it was necessary for him to go some fifteen feet 
to the south, around the planking; that the filth 
was from ankle deep to hip deep and to go around 
the planking, one would be compelled to crawl on 
his hands and knees through that filth. 


Eighth: That there was nothing present to indi- 
cate to Godo that the counter-weights came below 
the floor, or were liable to come kelow the floor 
at the time he went to pass through to the east 
of the elevator shaft; that due to the broken plank, 
he was investigating as to the conditions of the 
place below the floor of the building to see what 
was the matter. 


Ninth: That nothing was done by the master 
mechanic to give Godo any knowledge or intima- 
tion of the fact that the counter-weights were then 
passing up and through the space below the floor. 
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Under these statement of facts there were only 
three questions to be submitted to the jury: 


First: Did the Company provide Godo with a 
reasonably safe place in which to do his work; 
this point involves the question of notifying Godo 
of that danger created by the Company in their 
change and repair of the elevator? 


Second: Did Godo assume the risk of the dan- 
gers from being struck by the counter-weight 
while passing through the space? 


Third: Was Godo guilty of contributory negli- 
gence in not going through the mire and filth 
around the planking and in attempting to go 
through the space where the weights came down? 


All of these questions were properly submitted 
to the jury by the trial court. Every phase of the 
theory of the Company was put up to the jury for 
them to decide, and upon every phase of the case 
there was a conflict of testimony and it was the 
province of the jury to determine. They have and 
must have decided the facts as above outlined. 
The Company presents nothing but an argument 
on points of fact and issue. Where there is a con- 
flict of testimony this Honorable Court, with all 
of the Courts, has held that a new trial will not be 
granted. 

The rule of safe place needs no citation of au- 
thorities. It is very well crystalized and under- 
stood, as said by this Honorable Court in Mining 
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Co. v. Jones, 130 Fed. 33: and many other cases 
too numerous to mention. 

It may not be negligent for the Company to have 
the weights run down beneath the floor, but if the 
weights are running through a space where men, 
using ordinary care and without knowledge of the 
fact of the danger, are wont to go, then the Com- 
pany has not fulfilled its positive duty to its work- 
men, in allowing them in their course of employ- 
ment to go through that place in ignorance of the 
danger, or permitting the place to exist to the in- 
jury of the workmen, when by reasonable care 
they could have provided against the danger. Now, 
in this case the Company could have provided 
against the danger in two ways : By inform- 
ing Godo of the fact that since the repairs, the 
weight came beneath the floor, or by boarding 
up the space as they ultimately did. In other 
words, according to the long line of decisions, 
unnecessary to cite, was there a danger which 
reasonable caution could have prevented, and 
which the workmen did know? Under all of 
the facts of the case, this was a question for 
the jury, and evidence being adduced, sufficient 
to sustain the finding of the jury, that there was 
a danger which could have been averted, we sub- 
mit that the citations of all of the authorities is 
unnecessary. Chapter 23 of Labatt has been cited 
by the Company and the synopsis of many cases 
have been printed in the brief bearing on the 
question of obeying direct orders. In nearly all 
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of these cases the danger was known, but disputed 
as between the master and the workman, and in 
no well considered case will you find any deviation 
of the rule of safe place where the workman is 
ordered into a place to work, which has been made 
dangerous through the acts of the employer. It 
is negligence in not providing a reasonable safe 
place, and the question of assumption of risk and 
contributory negligence do not make it less negli- 
gent on the part of the employer but tends to re- 
lieve the employer from liability. The point where 
the question of ordering Godo into this place, is 
through the fact that this was not Godo’s regular 
place of work and he was ordered down in this 
place to perform a special, peculiar, piece of work, 
and he had a right to assume that there were no 
more dangers than what he could see or knew of; 
and if the Company had created a danger, un- 
known to him, it was the positive duty of the Com- 
pany to inform him of that danger or hove the 
conditions such, that there would be no danger. 
Mitchell vs. Ry., 197 Fed. 528. Mitchell was 
killed while carrying a door across a railroad track 
and while resting on the railroad track with the big 
door, a train unknown to him collided with the 
door and killed him. The question as to assump- 
tion of risk was certainly for the jury. It is not 
enough that you can suspect that someone might 
have discovered the danger. The question is, did 
Godo know. This is especially so under the recent 
ruling of this Honorable Court in Williams vs. 
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Mining Co., 200 Fed. 211. Williams was injured 
through coming in contact with a wire carrying 
500 voltage in a mine. He did not know of the 
high voltage, but knew that he might get “stung.” 
I take it that the above case is somewhat stronger 
against the workman than the case at bar, 

Was Godo guilty of contributory negligence in 
not going on his hands and knees through the filth 
and mire around the plank to the south of the 
weights instead of going through the open space 
in a more direct route? That involves, of course, 
the question, to a certain extent, as to whether 
or not Godo knew of the danger from the counter- 
weights. This also involves the question as to the 
duty of the defendant Company in informing Godo 
or making the place reasonably safe. The Court 
remarked in denying the motion for directed ver- 
dict, that it seems very funny that the Company 
would require men to crawl on their hands and 
knees through filth a distance of fifteen feet, when 
there is no evidence of any knowledge on the part 
of Godo of the necessity of enduring such conditions 
any longer than possible. 


“Whether a _ reasonable prudent person 
would have taken the safe way may depend 
upon the situation and the circumstances, the 
accessibility and the proximity of the safe 
way, the difficulties and obstructions to the 
use of the safe way,” 


are questions to be decided under all the evidence 
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in the case. Great Northern Ry. v. Thompson, 199 
Fed. 395. 

I take it that under all of the decisions of this 
Honorable Court and of the Courts at large, there 
is no law question in this case. Every question 
was a jury question and there can be no error in 
the submission of such questions and the judgment 
should be affirmed. 


Respectfully submitted, 


GOVNOR TEATS, 
HUGO METZLER, 
LEO TEATS, 
RALPH TEATS, 
Attorneys for Defendant in Error. 


In the United States Circuit Court 
of Appeals for the Ninth Circuit 


CARSTENS PACKING COMPANY, 
A Corporation, 


Plaintiff in Error, 
“INO. 


VS. 
LOUIS GODO, 
Defendant in E'rror. 


Reply Brief of Plaintiff in Exror 


Upon writ of error from the United States Dis- 
trict Court for the Western District of Washington, 
Southern Division. 


REPLY ARGUMENT 


On account of inaccurate and misleading state- 
ments in the brief of defendant in error we deem it 
not out of place to file a short reply thereto. 

Many of the statements found in the statement 
of the case by defendant in error are not supported 
by the record. 
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I. It is asserted “the guides to the weights ex- 
tended down through the floor and about to the joists 
which rested upon the mud flat.” 

The record shows that at all times and to the 
knowledge of Godo these guides for the counter- 
weights to travel in “ran clear down in the mud,” 
(Godo’s testimony, Record, page 107) and hence 
Godo knew that the construction contemplated the 
operation of the counterweights to the mud. 

II. It is asserted “these planks (used by the 
men in repairing the cable) were left there so that 
they made a sort of walk through the space where 
Godo got hurt.” 

To support this statement counsel refers to Re- 
cord, pages 142-143, but there is nothing of this kind 
to be found at this reference or elsewhere in the tes- 
timony. 

The testimony is that in doing the work the men 
put down planks to stand on, but there is not a sylla- 
ble of testimony from Godo or any one that these 
planks were there when Godo was hurt, but, on the 
contrary, Godo testifies that he knew of no work hav- 
ing been done under there. (Record, page 95.) That 
he had never been under there and knew of no one 
that had and knew of no occasion for any one to go 
under there. (Record, page 96.) And his helper, 
Nels Olson, testified that it was muddy all under the 
building; that he knew of no one going under where 
he and Godo went and that the place under the coun- 
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terweights did not have the appearance of any one 
having been there. (Record, pages 127-128.) Thee 
is no foundation in the record for counsel’s statement 
or theory of a walk-way; there was certainly noth- 
ing to invite Godo to use that way as will clearly ap- 
pear by reading the testimony of Godo and his 
helper, Nels Olson. 

III. It is asserted that it was dark where Godo 
would have to work. 

It is no doubt true that back under the building 
where Godo intended to cut through the foundation 
it was dark, but the court should not infer from 
counsel’s statement that it was dark under the coun- 
terweights, for Godo testified to the contrary. He 
testified that it was daylight; that he could see the 
place where the counterweights ran; could see the 
lead taps and knew that it was the counterweight 
track and could see the space ahead (Record, page 
101); that he was lighting his candle to see the 
space beyond the counterweights and to examine a 
broken joist under the counterweights. (Record, 
page 112.) He stooped under a 1700-pound weight 
operating overhead, through a track that ran down 
to the mud, to light his candle. 

There was sufficient light to observe the gen- 
eral surroundings, the counterweight space and 
track through which the counterweight operated, 
but it was dark ahead. Godo certainly selected a 
rather unfortunate place under this 1700-pound 
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weight to stand while lighting his candle for his fur- 
ther journey! 

He was not invited to stop there; was not in- 
vited to pass through this space; was not even in- 
vited to go under the building. He was told to get a 
measure from the building to the next cap outside 
of the building where a vat was to be let into the 
wharf, and as he says was directed to go under the 
wharf for that purpose. (Record, page 91.) 

It was not known that he was going under the 
building, much less that he would attempt to 
pass under the counterweights and = to stop 
under there to hght his eandle; nor was 
it known that he was going to provide hin- 
self with a eandle or to attempt to cut a 
hole through the foundation of the building to stick 
a pole through. He chose his own route and method 
and made no inquiry. (Record, page 95.) 

IV. It is asserted “when Godo got to the open- 
ing where the counterweights came down he noticed 
the broken sill and he stopped to investigate what 
was the matter, whether or not it was safe for him 
to go under the building. He did not know what had 
happened down there since he was there at the time 
of the construction of the forms for the wringer 
foundation.” A fairer statement would have been 
that Godo knew the entire under part of the build- 
ing was open; that he went under the counterweight 
knowing the weights were operating above him; 
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that he stopped under these weights to light a can- 
dle; that he knew that the counterweight cable had 
- previously broken. He could see that the track ex- 
tended to the mud. He could see the broken mud sill 
erushed by a previous fall of these weights, falling 
through the space he selected to stop. Knew the ca- 
ble had been repaired and knew that the way to re- 
pair the cable was to take a wind off the drum and 
reattach the cable and that in all probability it would 
allow the weights to drop further. (Record pages 
107-108-109-110-111) 

V. It is asserted ‘‘while he knew the cable 
broke and had been repaired he did not know that 
they had lengthened the line or cable in making the 
repairs. *****There is no evidence that Godo knew 
that the cable broke off close to the eye or only a few 
inches of the cable was broken off. There is no evi- 
dence of any existing condition at the time of the ac- 
cident that would suggest to Godo that the weights 
went below the floor.” 

It would seem that knowing the cable had 
broken and knowing from his experience as a mill- 
wright that the proper and usual way to repair the 
same was to take a wind off the drum and reattach 
the cable to the counterweight which would, in the 
ordinary operations, lengthen the cable and allow 
the counterweights to come further down, that Godo 
was not exercising much precaution when he stood 
under this heavy weight, without knowledge as 
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counsel argues whether or not this cable had been 
lengthened in making such repairs. The guides were 
there for such lengthening and for use of the coun- 
terweights if the cable should be lengthened. Know- 
ing these things Godo should not shut his eyes and 
stand under this weight without knowing or inquir- 
ing the nature of the change in view of the fact that 
he knew a change had been made and knew the 
proper and usual method of making such change and 
further knowing that no one knew he was going un- 
der the building or was going near these weights. 

It is now, for the first time, argued that the 
negligence of the master consisted in not furnishing 
Godo with a safe place in which to work. 

This is not the negligence alleged in the com- 
plaint. 

The master did not direct Godo to this place; 
did not know that he was going there. No one had 
used this space as a passageway and no one expected 
it to be so used. Godo had no work there to perform 
so far as the master had any knowledge. It was not 
a place of work or a passageway, the entire under 
part of the building was open, but the master had no 
knowledge even that Godo was going under the 
building. 

It is now argued that it was negligence in the 
master to allow these weights to operate through a 
space where employes are wont to go without either 
warning the employes of such operation or boarding 
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up this space where employes were wont to go. There 
is no evidence that this was a space where employes 
were wont to go or where any employe had ever he- 
fore this time gone. So far as negligence is charged 
for failure to board up this space, we reply that no 
such negligence is charged in the complaint. 

So far as negligence is charged in failing to 
warn Godo we reply that it was not known that Godo 
would go under the building, much less attempt to 
pass under these weights, besides Godo knew that 
the space was open. He also knew the counter- 
weights operated above this space; knew that they 
had broken once and had fallen through this space 
and crushed the mud sill; knew that they had been 
repaired and that the usual and proper method of 
repairing would ordinarily result in lengthening the 
cable. 

Godo knew of the change, knew that he was go- 
ing under the building, which fact the master did 
not know, then if Godo did not know the nature of 
the change in the weights he should have inquired. 
But he evidently did not think an inquiry necessary 
nor did the master deem a warning necessary re- 
garding a danger the master had no knowledge that 
Godo would encounter. Godo was an experienced 
mill wright; knew of the change and the usual and 
proper method of making it. 

We will briefly review the cases cited by counsel 
for defendant in error. 


10 


The first case he cites, Lillian F’. Slocum, execu- 
tor, vs. New York Life Insurance Company, Case 
No. 20, October, 1912, United States Supreme Court 
April 21, 1913, is one wherein the court holds that 
where there is evidence to sustain the verdict the 
court should not usurp the functions of the jury. But 
so far as counsel quotes from the case in his brief 
we fail to find any intimation that the Supreme 
Court of the United States has held that where there 
is a total failure of nroof of negligence the court 
should not direct a judgment. When the facts are 
undisputed their legal sufficiency becomes a ques- 
tion of law for the court, and this has always been 
the rule. If plaintiff brought suit to recover a debt 
and failed to introduce any evidence of the debt it 
would certainly be the duty of the court to direct a 
verdict and if the lower court did not do it, it cer- 
tainly would be the duty of the appellate court to di- 
rect a verdict or to grant a non-suit as the case 
might be. The proposition in the case at bar is, as 
we read the record, from the evidence of the defend- 
ant in error himself, that no neghgence whatsoever 
on the part of the master was proven. 

The next case cited by defendant in error is 
Bunker Hill & Sullivan Mining Co. vs. Jones, 130 
Fed. 813. In that case a miner was sent to a specific 
place to do a specific work and the rock above him 
had not been properly timbered and fell on him. It 
was the duty of the master to protect this roof and 
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the court held that when the defendant sent its ser- 
vant into that place to work and failed to perform 
that duty it was guilty of negligence; that there was 
no duty upon the servant to inspect that which did 
nat come within his line of work to see if the master 
had performed his duty. In the opinion at page 818 
the court says: 

coree*=The shift boss, whose orders he was 
obliged to obey, indicated the place in which he was 
to work; directed the number of holes to be drilled in 
the breast of the tunnel and that the blast should be 
fired at noon. He entered upon the performance of 
his duties and was warranted in the assumption 
that the necessary precautions had been taken by the 
defendant to prevent the caving and falling of rock 
from the stope above. As was said by the court in 
Railway Company vs. Jarvi, supra, comparing the 
relative duty of master and servant; 

‘Of the master is required care and diligence in 
the preparation and subsequent inspection of such a 
place as a room in a mine that is not, in the first in- 
stance, demanded of the servant. The former must 
watch, inspect, and care for the stopes through 
which the servants work, as a person charged with 
the duty of keeping them reasonably safe would do. 
The latter has a right to presume, when directed to 
work in a particular place, that the master has per- 
formed his duty, and to proceed with his work in re- 
liance upon this assumption, unless a reasonably 
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prudent and intelligent man, in the performance of 
his work as a miner, would have learned facts from 
which he would have apprehended danger to him- 
self.” 

Again in the same opinion at page 819 quoting 
from Kelly vs. Mining Company, 41 Pacific, the 
court says: 

(ee***Sheean (the foreman) was not working 
in the mine with plaintiff. The plaintiff was not 
engaged in creating a place on his own judgment and 
at his own risk.” 

This case clearly is one where the master se- 
lected the place the servant was to work and was un- 
der a positive duty to make it reasonably safe and 
certainly has no appheation to the facts of the case 
at bar. 

The next case cited by defendant in error, 
Mitchell vs. Toledo St. L. & W. R. Co., 197 Fed. 528, 
in that case plaintiff was sent to assist in replacing 
a door on a car which car stood on one of a number 
of side tracks, apparently among a maze of side 
tracks and repair tracks. Two men were carrying 
this large door. When they had the door about a 
ear’s length from the car upon which they were to 
work an engine was sent in and bumped the cars and 
plaintiff was thrown under the wheels and killed. 
It was held the Company was negligent in sending 
him to this place to work and then make it suddenly 
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The next case cited by defendant in error is Wil- 
liams vs. Bunker Hill & Sullivan M. & C. Co. 200 
Fed, 211. In that case the court in discussing the 
proposition where the plaintiff admitted he knew 
that he might get stung by the electric wire says: 

(CREE**We might say here that there was knowl- 
edge of the danger yet no actual appreciation of the 
risk to which Williams was exposed, that is he knew 
of the danger by the exposed wire but he did not 
know of the risk of his action in touching it with a 
hose in his hand—in other words he did not appre- 
ciate the perils that surrounded him.” 

So also in this last cited case the plaintiff was 
sent to a specific place to work. 


In the last case cited by defendant in error, 
Great Northern Ry Co. vs. Thompson, 199 Fed. 395, 
the Railway Company had posted “‘no trespass” signs 
but had never enforced the rule against trespassing 
and knew that people were in the habit of crossing 
their tracks as a common travel way. A caboose was 
backed in on the track in the night time without 
lights or warning, the Company knowing that people 
were in the habit of going on these tracks as a com- 
mon passageway. Held that plaintiff was entitled 
to recover for the negligence of the Company. 

As we stated in our opening brief, the law re- 
quiring a warning to employes has grown up from 
and nearly every decided case is one where the em- 
ploye was directed by the master to go to a specific 
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place which was dangerous or where the mechanical 
apphanees, or the specific location where the servant 
was employed had been changed and made danger- 
ous and the danger was not open and apparent to 
ordinary observation. These cases can surely have 
no application to the case at bar. The defendant in 
error testifies, as has been heretofore set out, that 
he was ordered to go under the wharf; that the 
wharf was outside of the building; that the founda- 
tion of the building extended clear down to the mud 
flats; that it was inconvenient and muddy to get un- 
der the wharf and finally he testifies that he didn’t 
know how to get under the wharf. He didn’t tell 
anybody, nor ask how to get there. He simply went 
and got a pole and a chisel and crawled, not under 
the wharf, but under the building. Surely if we take 
the order as the defendant in error swears to it, that 
he was ordered to go under the wharf, knowledge 
that he was going under the building cannot be im- 
puted to the plaintiff in error. And furthermore 
there is nothing in this record to show that the mas- 
ter mechanic, or any one in authority, knew or had 
any idea that Godo was going under the building. He 
chose his own time, method and route. He knew the 
counterweights operated in the uprights or guides 
and it was so light that he could see the lead taps, as 
he called them, or counterweight uprights or guides. 
He knew the counterweight weighed 1700 pounds. 
He knew that previous to his going under there the 
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cable had broken. He knew that it had been re- 
paired. He knew that some change had been made; 
he knew that it was a dangerous place; he knew that 
it was the only dangerous place under that building. 
He is a millwright and had worked around this very 
plant for many vears. The very men who made the 
repairs on the cable and effected the change which 
permitted the. counterweight to come lower were in 
the same crew and under the same foreman as Godo 
and testified that Godo knew the cable had broken 
and been Repaired. And we subinit that even if Godo 
had been ordered to go under that building there 
was nothing to suggest to the master that a warning 
was necessary to this man of mature years and wide 
experiences as a millwright around this identical 
plant; but when he was not ordered under the build- 
ing; when no one in authority knew he was going 
under the building, certainly there was no duty im- 
posed upon the plaintiff in error to warn him not to 
go under the counterweights. We submit that there 
was no evidence of negligence on the part of plain- 
tiff in error in the record and that this cause should 
be reversed and remanded to the lower court with 
direction that the same be dismissed or a new trial 
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